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FOREWORD 

The author of this useful contribution to Banking Prac- 
tice has done me the honour of inviting a foreword. I 
gladly accept the invitation, for Mr. Jones and I have 
had the task (each of us for several years in succession) 
of endeavouring to uphold the high tradition of the 
Ghbart Lectures on Banking under the direction of the 
authorities of King’s College, University of London. 
Whatever may have been the verdict in my case, there 
can be no doubt as to the conspicuous success of Mr. Jones. 
I have not been able to peruse the book as it now stands, 
but I read the lectures delivered by Mr. Jones, as reported 
at the time, and can heartily commend them in their 
permanent form as embodied in these pages as a valu- 
able and highly useful contribution to a wide and difficult 
subject. 

It is a tribute to the wisdom of those responsible for 
selecting the Gilbart lecturer that they have included 
both lawyers and practical bankers in their list. The 
lawyer may not always appreciate the practical points 
that press the banlter, nor express the operation of law 
vith sufficient regard to the actual everyday operations 
of the banker. On the other hand, the practical man who 
is not a lawyer may, not infrequently, fail to apprehend 
truly the scope and exact effect of legal decisions ; more 
especially as in the most important cases he is met with 
marked differences of opinion of the Judges themselves, 
both as to the facts, the proper inferences to be drawn 
from them, and as to the application of the law to the 
facts. 

Mr. Jones naturally has brought to his task a close and 
intimate knowledge of banking practice and customs, and 
there speaks with authority. Since these practical mat- 
ters are largely affected by legal decision, it was necessary 
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also that he shoiiM have a sound view of the decided cases. 
From my reading of his lectures I venture to say that in 
this respect he has shovm a marked efficiency. It would 
not he expected that a mere lawyer should always agree 
with him — although I recall no serious disagreement — 
but it is a pleasure to bear testimony to his careful and 
discriminating understanding of the relevant cases. 

With confidence I commend these Wtudiks in Fbactical 
Banking to the banliing world, and not only to bankers, 
but to accountants, auditors, company officials, and in- 
deed to the business community as a whole. Everyone 
will fold here a safe and informative guide to the matters 
treated by the author. 

In congratulating Mr. Jones, I should like also to con- 
gratulate the publishers of this book,' to whom we all owe 
so much for their enterprise in pro'viding so many useful 
books by authoritative writers on the law and practice 
of banking. This little book ■will hold a high place in that 
series. Indeed, as a lawyer I feel that -with these sources 
of information open to us, the more lawyer ought no longer 
to plead too great an ignorance of banking in its purely 
practical aspect. 


BERNARD CAMPION 



PREFACE 

TO THIRD EDITION 


Oppoktxjnity has been taken in this third edition to 
bring up to date those matters relating to limited com- 
panies, following the passing of the Companies Act, 1948. 
Other matters requiring revision have had attention. 

R. W. JONES 


PREFACE 

TO FIRST EDITION 

Suggestions have come from various quarters that the 
usefulness of the Gdbart Lectures for the past four years 
would be enhanced if they were gathered together in 
book form and copiously indexed. This is the reason and 
excuse for the present volume, which reproduces the above 
lectures with such slight alterations necessary to bring 
the subject-matter up to date. The colloquial and direct 
method employed in the delivery of the lectures has been 
retained in the hope that it will make for ^clarity and 
stimulate interest in the subject-matter. 

The quotations from GUbart’s works which prefaced 
each series of lectures have been retained, notwithstanding 
that they are of general purport and not necessarily 
relevant to the particular chapter they preface. 

Acknowledgment is made to aU those friends m the 
banking world who have placed their experience and 
knowledge at my disposal. Especially are my thanks due 
to my colleague, Mr. L. P. Galpin, for his invaluable help 
in preparing the lectures for press, in proof-reading, and 
in indexing. 

R. W. JONES 
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CHAPTER I 

JOINT ACCOUNTS 

“ To be a good banker requires some intellectual and 
some moral qualifications. A banker need not be a man 
of talent, but he should be a man of wisdom. Talent, in 
the sense in which the word is ordinarily used, implies 
a strong development of some one faculty of the mind. 
Wisdom implies the due proportion of all the faculties. 
A banker need not be a poet or a philosopher — a man 
of science or of literature — an orator or a statesman. He 
need not possess any one remarkable quality by which 
he is distinguished from the rest of mankind. He will 
possibly be a better banker without any of these distinc- 
tions. It is only necessary that he should possess a large 
portion of that practical quality which is called common 
sense. Banking talent consists more in the union of a 
number of qualities, not in themselves individually of a 
striking character but rare only in their combination in 
the same person. It is a mistake to suppose that banking 
is such a routine employment that it requires neither 
knowledge nor skill. The number of banks that have 
failed within the last 50 years is sufficient to sjiow that 
to be a good banker requires qualities as rare and as 
important as those which are necessary to attain emin- 
ence in any other pursuit .” — The Logic of Banking, by 
J. W. Gilbart. 

Yotr will observe that the author suggests that common 
sense in a banker is to be preferred to more ornate qualities 
of mind, and I dare say you have all met colleagues of the 
old school who disparage the acquisition of any sort of 
technique in banlung matters, protesting that common 
sense is the sole requisite for the practical banker. But 
you will note that later on in the passage above the author 
combats the notion that banking is a routine matter, 
demanding neither knowledge nor skill, and I wish to 
preface what I have to say by reminding you that the 

1 
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practice of banldng cannot be regarded as something apart 
from the law of banking. The practical banker does not 
deal with his daily problems solely from the viewpoint 
of common sense ; experience, fortified by knowledge and 
theory, is a necessary part of his equipment, and to sug- 
gest that there is a great gulf fixed between practice and 
theory is specious and firllacious. In these days there is no 
room for this heresy, and I suggest that orthodox banking 
practice must be well grounded on the law relating to the 
subject — ^that the truly practical banker is he who has 
sufficient knowledge of the legal principles underlying the 
subject to know when to insist on the strict legal require- 
ments of the case being carried out and when to waive 
them as a matter of expediency. The working banker 
cannot be expected to be a technical expert, although the 
Courts have occasionally thought otherwise, but he should 
have that modicum of knowledge that will enable him, 
when confronted with an unusual problem, to decide 
whether he can safely inoceed in the light of his own 
experience, or whether he should call for competent legal 
advice, 

To hand over a problem to the banlc’s solicitor without 
endeavouring to lay hold of the essential principles in- 
volved, to, act blindly on a legal opinion without striving 
to appreciate the issues at stake — that is the attitude of 
mind that I call reprehensible. 

Wo can view this matter from another standpoint, how- 
ever. Not only is the practice of banking shaped in its 
development by the law of banking, but also the law on 
the subject is largely influenced by practice. For, after 
all, banking law is to a considerable degree found in the 
law merchant, which has been described by Professor 
Jenks as the general body of usages which grew up among 
persons engaged in commerce. This part of the common 
law is nothing more nor less than the judicial recognition 
by the Courts of the salutary practices of those engaged 
in commerce. It is the endowment with legal sanction 
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oi those customs ■which, the mercantile community has 
gradually adopted as being in the best interests of com- 
merce generally. So we see that practice and law are 
complementary. 

The bias of my treatment of certain types of accounts 
will be towards the practical aspect of the subject : but 
this, you ivill realise, involves the consideration of certain 
legal principles and the examination of various cases to 
which these principles have been applied by the Courts. 

We will consider, first of all, the joint account pure and 
simple — that is to say, the accomrt conducted with two 
or more parties who arc neither partners, nor executors, 
nor trustees. 

It is obviously of the utmost importance to get the 
manner in which the account is to be conducted made 
plain at the outset, and this refers not only to -wfithdrawals 
from the account, but also to all matters relating to 
securities, advances, bill transactions, and the hke. A bare 
joint authority for either of two joint customers to sign 
on the account does not extend to withdrawals of articles 
lodged for safe custody, does not make one party respon- 
sible for an overdraft created by the other, anrj does not 
cover dealings -with bills or securities. 

The practice of bankers differs considerably as to the 
type of mandate taken on the opening of such an account. 
In some cases joint customers sign a comprehensive 
authority covering all possible baiddiig operations on the 
account. In other cases a mandate is completed which has 
reference to credit accounts only, a separate agreement 
being executed if an advance is contemplated. 

Again, arrangements for dealing with securities and 
articles left for safe custody may be included in the general 
form in some instances, and be the subject of a special 
authority in others. 

However, whether one inclusive document is used, or 
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separate mandates are employed for different classes of 
transactions, it ’will be found that provision is usually 
made for the following matters and contingencies. 

Drawings. Firstly, clear instructions will be taken as to 
the drawing of cheques — whether both, or eitlior, or all, or 
some of the joint account holders may draw on the account. 
Tlie ordinary rule regarding joint debts is that payment by 
a debtor to one of several joint creditors is a good discharge 
against all, provided that the debtor was unaware of any 
lack of authority on the iiart of the creditor in question. 
This, however, does not apply to the particular form 
of debt existing between banker and customer, for it is 
part of the law merchant that a banker, as a debtor 
of his joint customers, does not get a good discharge 
if he pays one of them without the mandate of the 
others. 

“It is a general rule that a man may pay a debt to one 
of several persons with whom ho has contracted jointly. 
In the case of a banker he cannot do so, but that arises 
from the particular contract which exists between him 
and his customer. It is part of the law merchant that 
bankers shall not pay to one of several jointly inter- 
ested without the consent of the others, except by 
an express agreement.” Maule, J., in Husband v. Davis 
(1851). If authority is given for the drawing of cheques 
by, say, either of two joint aeoount holders, it must be 
remembered that any such occurrence as death, bank- 
ruptcy, or mental infirmity automatically revokes such 
authority. 

While obviously a party authorised to sign may stop 
payment of his own cheque, it is also in order for the 
other party to the account to countermand payment of 
such a cheque, such a countermand operating as partial 
revocation of the general authority given for the drawer 
to sign. 

Survivorship. Then reference is usually made in the man- 
date form to the question of survivorship. This is not so 
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much a covenant, or agreement, to the effect that any credit 
balance shall vest in the surviving parties, as an admission 
by the parties concerned that such is the law of devolution 
between joint owners. In the case of In re Shields, 
Gorbould Ellis v. Dales, [1912] 1 Ch. 691, this principle 
was spoken of as an implied term of the contract between 
banker and customer as a result of practice. Strictly 
spealdng, on proof of death of one of two joint customers, 
the survivor is free to deal with the balance, and the 
banker is under no duty either to seek out the personal 
representatives of the deceased or to pay heed to any 
claims they may make on the credit balance. The question 
whether both or either of the parties signed on the account 
is of no moment, for any such mandate is cancelled by 
death. It is customary to strike the name of the deceased 
out of the heading of the credit account, which is con- 
tinued as a sole account, subject to what is said below. 

Tlus does not moan that the survivor necessarily gets 
an absolute and beneficial ownership in the balance — he 
merely is entitled to give the banker a good discharge for 
the balance. He will be accountable to the personal 
representatives of the deceased for that portion of the 
balance that belonged to the latter’s estate. He holds 
such moneys as trustee for such estate — there is what is 
called a resulting trust. 

It is the practice of bankers to supply such a party 
with a copy of an Inland Revenue memorandum addressed 
to the survivor, who is under a duty to furnish informa- 
tion concerning the ownership of the balance to the 
Estate Duty Office. 

It is possible however that the executors of a deceased 
joint account holder may prefer a claim to the credit 
balance. A banker would in such a case recommend the 
personal representatives to apply to the Court for an 
injunction and meanwhile act warily before paying away 
any part of the balance to the survivor. 

Husband and Wife. There is one type of joint account 
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where the above principles in regard to the question of 
benefit to survivor are not applicable. I refer to the very 
common instance of the joint account of husband and wife. 
If in such a case the husband predeceases his wife, the 
presumption of a resulting trust laid upon liis widow is 
rebutted and the balance of the account will be regarded 
as an advancement in her favour. {Foley v. Foley , 
[1911] 1 I.R. 281.) The widow’s claim to the balance 
might be defeated however by a direction in the husband’s 
will or by arrangements made on opening the account. 
In Marshall v. Grutiuell (1875), 20 Eq. 328, it was held 
that where the account was oj)ened in joint form for the 
husband’s convenience, it belonged to his estate and could 
not be claimed by the wife. Thus there is a special 
significance in the “benefit to survivor” clause in the 
mandate form for a joint account of husband and wife, 
for it settles the question of intention. 

Additional Accounts. A carefully drawn mandate will 
make reference to the opening of more than one account 
or of a deposit account, for it is not settled whether a 
mandate to open a current account extends to opening 
further accounts of a current or deposit variety. 

Joint Debts. Power to draw cheques does not of itself 
connote power to overdraw the account, and unless 
arrangements are made, one joint account holder will not 
be responsible fora debt created on tho account by another. 
Accordingly, arrangements are generally made for power 
to create an overdraft to run side by side with power to 
draw cheques. 

If borrowing arrangements are made on a joint account, 
it is of the utmost importance that several liability be 
established. Some banks incorporate this in the general 
form of mandate, while others provide for the matter 
in the shape of a separate agreement under hand, 
duly stamped. The advantages of joint and several 
liability over joint liability are so important that a 
little time may profitably be devoted to a consider- 
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ation of the differences between the two classes of 
liability. 

With joint liability, a creditor can bring only one action 
and is debarred from successive actions. He need not, but 
should, sue all the debtors together, for if he sues one, or 
some, but not all, and obtains judgment, which is unsat- 
isfied, he is debarred from suing the remainder. If 
joint and several liability is stipulated for, a creditor 
has as many rights of action as there are debtors; he 
can sue all together, or he can sue every one in succes- 
sion until he has recouped himself with twenty shil- 
lings in the pound. An unsatisfied judgment against 
one debtor will not be a bar to an action against the 
others. 

Secondly, with joint liability, the death of one debtor 
leaves the creditor with sole recourse against the survivor 
or survivors. Just as we have seen that the benefit of a 
debt due from a banker to joint customers passes to the 
survivors, so the liability for a debt duo from joint cus- 
tomers to a bfinker rests solely on the survivors in the 
absence of other arrangements. If several liability has 
been covenanted for, the estate of a deceased j oint customer 
can be held liable for the amount of the debt due at the 
time of his decease. If the account is then broken and a 
balance struck, recoiuse can be had against the assets of 
the deceased; if the account is not converted from a 
current account into a stopped account, the operation of 
the rule in Clayton's case will result in all payments-in 
being applied in reduction of the debt existing at the time 
of notice of the decease and all -withdrawals being charge- 
able against the survivors only. 

Let us take a concrete case. If A and B are jointly 
indebted to you on overdrawn account, the security being 
lodged by A, who s\xbsequently dies, the position will then 
depend on whether the liability of A and B was joint 
only or joint and several. If no stipulation had been made 
for several liability, you can look only to B, the survivor, 



8 


PBAOTICAL BANKING 


for the amount of the overdraft. It has been suggested 
that if you hold adeq^uate security lodged by the deceased 
you will possibly have no recourse against it, for the debt 
is no concern of his estate. It is the responsibility of the 
survivor alone. If the precaution had been taken to obtain 
an admission of joint and several hability on the part of 
A and B, the estate of A would be liable, and the security 
lodged by him could be utilised in repayment of the 
amount due at the time of A’s death, provided that this 
had been determined by duly breaking the account. 
Some banks make assurance doubly sure by providing for 
such a contingency in the form of charge signed by A in 
respect of the secmity lodged by him. Not only is joint 
and several liability acknowledged, but such a form also 
recites that the security lodged is to be held as cover for 
all kinds of debts due alone or jointly, “ including moneys 
owing from a survivor or survivors in joint account.” 
If by any chance several liability had not been established 
in other form, this last phrase ensures that the security 
is available for the debt which, on the death of A, would 
otherwise have devolved solely on B. 

The case law on this question of the solo liability of the 
survivorg for a joint debt is not too clear. The case usually 
quoted in banking textbooks {Other v. Iveson (1866), 24 
L.J.Oh. 664), refers to peculiar circumstances, where one 
party joined two others in a joint account, primarily in the 
nature of a surety, and on his decease his estate was held 
to be free from liability in respect of the joint indebted- 
ness. An earher case {Thome v. Jackson (1837) ) suggests 
that any debt contracted by two or more persons together is 
impliedly a matter of joint and several liabihty. Eminent 
authorities treat the matter as settled however. Thus 
Halsbury’s Laws of England, Vol. VII, p. 367, states; 
“ According to the Common Law, it is clear that on the 
death of one of the persons by whom a joint promise has 
been made, the liability devolves upon the survivors, and 
representatives of the deceased are under no liability.” 
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Dr. Heber Hart and Sir John Paget are likewise of the 
same mind on the subject. 

The third advantage of joint and several liability over 
joint liability is that whereas, in the latter case, no right 
to set-off accrues to the banker against any private 
accounts of the parties in respect of a debt on the joint 
account, in the former case the banker is entitled to set- 
off any credit balances on the private accounts against an 
overdraft on the joint account. It is not infrequent in 
practice for such overdrafts to be allowed in reliance on a 
substantial credit balance on the sole account of one of the 
parties, but in the absence of an agreement as to joint and 
several liability such reliance is illusory and ineffectual. 
Of course, any such right must not be used arbitrarily ; 
while the accounts in question are running accounts, due 
notice should be given of any intention to set-off in the 
absence of an agreement to that effect. 

The comprehensive form of mandate will also deal with 
the withdrawal of securities and articles left for safe 
custody. Powers may have been given for either of two 
parties to draw on the account, but this does not extend 
to withdraaving any lodgments of valuables or securities 
in the joint names. Express authority must be ^iven in 
the mandate if either party is to deal with securities or 
articles lodged for safe custody. 

In some mandates the question of pledging or charging 
security for advances is dealt with and powers may be 
given to one of two joint accomit holders duly to charge 
security for such a purpose. Possibly this would be 
efficacious in the case of stocks and shares held in the 
joint names in so far as it gave an equitable charge, but 
I suggest that such security, in the sole name of A, could 
not be validly charged by B by virtue of such mandate, 
for a power of attorney would be requisite in such a case. 
Most certainly title deeds of property held jointly could 
not be effectively charged by one of the two parties alone 
in the absence of a power of attorney. In practice, a 
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banker will get security in joint names charged by all the 
parties concerned. 

Death of Joint Customer. Questions of practical im- 
portance generally arise in relation to joint accounts on 
the happening of such emergencies as death, bankruptcy, 
or insanity of one of the parties. 

On receiving notice of the death of one of two joint 
customers, any cheques xu’esented, signed by the deceased 
alone under authority, should be retm’ned. If the cheque 
is signed by the survivor alone, in accordance with the 
mandate, it should, technically speaking, be returned; 
for such mandate is revoked by the death of one of the 
parties thereto. However, as normally the survivor is 
free to deal with the balance, the cheque could be safely 
paid and the smwivor’s confirmation obtained thereafter, 
It would be necessary, of course, to get formal proof of 
death exhibited. Any articles, such as a deed box, lodged 
for safe custody in the joint names, should not be handed 
to the Rui’vivor without the consent of the legal personal 
representatives of the deceased. 

Bankruptcy of Joint Account Holder. The bankruptcy 
of a joint customer likewise cancels any mandate given 
as regards operations on the account, which should cease. 
The money on the account will, in due course, have to bo 
apportioned between the solvent party and the trustee of 
the insolvent party according to the facts of the case. 
Any cheques drawn by the insolvent customer must be 
returned with the answer “Refer to drawer,” and cheques 
drawn by the solvent party should likewise not be paid. 
It may be that the latter is drawing what properly 
belongs to him, but obviously the banker cannot deter- 
mine this, and safety lies in paying only on the joint 
directions of the trustee and the solvent party. Care must 
be taken, of course, not to damage the latter’s credit if 
you have to return his cheques, and the discreet answer 
given should make it plain that no aspersion is being oast 
on his credit. While most textbooks utter this warning, 
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few give a axiitable form of answer in such a case, and I 
venture to suggest that “Joint account holder B in 
banliruptoy ” might meet the case. If notice of a Receiv- 
ing Order comes to hand in respect of a joint customer, 
you should stop operations on the account and inform 
the Olficial Receiver that, while the party is not a cus- 
tomer in his sole right, he is known to you in account with 
another party. You will shortly afterwards receive a re- 
quest from the Receiver for any balance, but if the account 
is in credit you will first obtain the ’ivritten authority 
of the solvent party before paying the money away. If 
any dispute arises, it must be settled between the parties 
concerned and you could interplead if necessary. If the 
account is in debit, you should inform the Receiver of the 
amount of the debit, giving the usual information as to 
any security, and await developments. 

It is, possibly, hardly necessary to remind you that it 
is not merely a Receiving Order that will modify your 
attitude to a joint account, for notice of a bankruptcy 
petition against a joint customer will equally involve the 
cessation of operations on the account ; and the commis- 
sion of an act of bankruptcy on the part of a joint account 
holder, if it comes to your ears, will require caution on 
your j)art, in that any payments by the insolvent cus- 
tomer to third parties cannot be upheld against a trustee 
in banlmiptoy. Any articles lodged by the insolvent cus- 
tomer for safe custody should not, of course, be dehvered 
to him, but held to the order of the Official Receiver or 
Trustee in Banlu’uptcy. Furthermore, any joint lodg- 
ments should only be delivered against the joint authority 
of the solvent party and the trustee or Official Receiver. 

The insanity of a joint customer countermands any 
authority given in respect of operations on the account, 
which should be stopped pending joint mstructions from 
the sane party and the Receiver in Lunacy, if one is 
appointed. 

If a garnishee order is served on a banker specifying a 
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judgment debtor who is only known to you in j oint account 
with another, such account is not attached, and the 
solicitor acting for the judgment creditor should be advised 
of the position with a view to the withdrawal of the order. 
But a garnishee order specifying two judgment debtors 
will attach any balance standing in tho name of one of 
them. 

Sometimes a joint customer gives a power of attorney 
to an outside party. This power does not enable the 
attorney to operate on the joint account in place of the 
donor, unless the other parties to the account conoui’. 
If, of course, the joint account was that of trustees, no 
concurrence of the other parties would be necessary if 
the power was in respect of the donor’s absence from this 
country for longer than one month, for Section 25 of the 
Trustee Act, 1925, expressly provides for this contingency. 



CHAPTER II 

PARTNERSHIPS 

Closely allied to joint accounts are the accounts of 
partnerships. 

Operations on the current account of a firm are largely 
governed by the same conditions applicable to a joint 
account, and any special treatment only emerges ■when 
such matters as advances, the security for advances, 
insolvency, and negotiable instruments are concerned. 

It wUl, I think, tend to-wards clearness if -we consider 
first of all that part of the la-w relating to partnerships that 
is particularly applicable to hanking matters and then 
proceed to examine its practical application. What I have 
to say now will relate to unlimited partnerships, a word 
being reserved later on for the comparatively rare class 
of hmited partnerships. 

The bulk of the law relating to the subject is codifi.ed in 
the Partnership Act of 1890, which defines a partnership 
as “the relation which subsists between persons carr3dng 
on a business in common with a view of profit.” The law 
prescribes the minimum of formality in the setting up of 
this relationship ; no registration is necessary, no written 
agreement or deed of partnership is requisite, though 
highly desirable; aU that is necessary is some sort of 
agreement — ^written, oral, or implied — ^between the parties. 
A limitation is imposed by the Companies Act, 1948, on 
the number of partners — ten in the case of banking firms 
and twenty in other oases. Any larger association of 
individuals for business purposes requires incorporation 
under the Companies Act, 1948. 

There is a disposition to regard a partnership, because 
it has a firm name, as an entity existing apart from its 
members. In Scotland this is so, for Section 4 (2) of the 
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Partnership Act provides that a Scottish firm is a legal 
person distinct from the partners of whom it is composed. 
But in England and Wales there is no such conception 
of a partnership, and the firm name is but a convenient 
abbreviation for the names of all the members of the 
firm. 

Co-ownership. A distinction must be drawn between 
co-ownership and partnership, for the rights and liabilities 
attaching to the latter are vastly different from those 
belonging to the former. Joint tenancy, part ownership, 
the sharing of gross returns, do not necessarily connote 
partnership ; the receipt of iirofits is prima facie, but not 
conclusive, evidence of the relationship. The criterion 
appears to be this : can there be construed from the 
association of the parties an intention to join together 
in carrymg on business with a view to sharing profits ? 
There are three broad distinctions between co-ownership 
and partnership which may help us to appreciate the 
point. Firstly, co-owiiersliip is not necessarily the result 
of agreement, while partnership is ; secondly, co-ownership 
does not necessarily involve working for a profit, while 
partnership does; tliirdly, a co-owner has the right of 
free disposition over his property, while one partner 
cannot replace himself by another without the consent 
of his co-partners. 

Liability of Pai'tners. The importance of establishing 
whether a partnership relation exists between two or 
more parties will bo appreciated when 1 draw yom atten- 
tion to the two dominant principles underlying the rela- 
tionship. These are, firstly, the unlimited liability of each 
and every member of the firm for the firm’s debts ; and, 
secondly, the power of any partner to bind his co-partners 
in the ordinary course of partnership business, subject, 
of course, to any restrictions in the articles of partnership 
of which outside parties may be aware. 

This unlimited liability means that every partner is 
liable for the firm’s debts to the full extent of his private 
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resources in addition to his partnership capital ; it naeans 
that every secret partner is folly liable whether the creditor 
was originally aware of his existence or not ; and it means 
that any person who in any way holds himself out as a 
partner is fully liable for the firm’s debts to the creditor 
who is thus misled. Incidentally, sleeping partners should 
no longer be secret partners if the provisions of the Regis- 
tration of Business Names Act, 1916, are carried out, for 
this provides that the true surnames of all the partners 
must appear on the firm’s notepaper, if not included in the 
firm name. 

The liability of partners in England and Wales for 
debts and contracts is joint only, wliile in Scotland it is 
joint and several. This means that in England and Wales 
care must be taken to join all partners in an action, 
preferably by suing the firm in the firm name ; for, as you 
will recollect, if this is not done, any unsatisfied judgment 
against those who are sued will effectively bar an action 
against any uncited partners. Thus in Kendall v. Hamilton 
(1879), 4 App. Gas. 504, two known partners were sued 
for a debt owing by the firm, and judgment was obtained, 
but it was only partially satisfied. Subsequently, the 
plaintiff Kendall discovered the existence of a sleeping 
partner of substantial means, named Hamilton, and 
thereupon commenced an action against him for the 
unsatisfied portion of the debt. The Court held that, the 
debt being a joint obligation only, the judgment obtained 
against the first two partners was an effective bar to an 
action against Hamilton. 

There is, however, a modification of this principle of 
joint liability in that, on the death or bankruptcy of a 
partner, his responsibility for the partnership debts is 
not extinguished and his estate is severally liable. But 
you should note in this connection that partnership 
creditors are postponed to the creditors of the private 
estate, who must be paid in full from the private estate 
before any distribution is made in respect of the firm’s debts . 
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Let xis now consider the particular formalities and 
precautions which should be observed in conducting an 
account with a firm. If articles of partnership are pro- 
duced, they should be scrutinised to find out, among other 
tilings, if any of the implied rights of the partners are 
restricted or modified, and if arrangements are made 
regarding operations on the banking account. If nothing 
is said about these matters any partner is entitled to draw 
cheques in the firm name, and by so doing he will bind 
the firm. The Bills of Exchange Act has something to say 
on this point in Section 23, which recites in Sub-section 
(2) that “the signature of the name of the firm is equivalent 
to the signature by the person so signing of the names of 
all persons liable as partners in the firm.” 

It is usual, however to take express instructions as to 
who majr draw on the account and the form of signature to 
be employed. Some banks have a siiecial form of mandate 
for the opening of partnership accounts, while others make 
use of the form of authority devised for joint accounts. 
But if no form of mandate is taken, a cheque signed in 
the firm name by any partner will be a good discharge to 
the bank against the firm in the absence of abnormal 
circumstances. 

One partner has power to countermand the payment of 
cheques drawn by another. The question of the payment 
of cheques presented after notice of the death of a partner 
is not without complications. It does not depend on 
whether the cheque was drawn by the deceased partner, 
for his signature in the firm name is equivalent to the 
signature of all members of the fibrm. On the one hand, 
as the decease of a partner puts an end to the partnership 
as such, the authority of any one partner as agent for 
the firm is revoked, and on these grounds it would seem 
that such cheques should not be paid. On the other hand, 
the surviving partners can deal with the account for the 
purpose of winding up the fikm, and could consequently 
confirm any cheques outstanding at the time of decease. ^ 
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Fiduciary Relationship of Partner. Transactions on the 
private account of a partner require scrutiny in certain 
circumstances. Cheques payable to a firm should not be 
accepted for the private account of a partner without 
inquiry being made of the other partners. Failure to 
query such a transaction would certainly deprive a 
banker of the protection of Section 82 of the Bills of 
Exchange Act on the ground of negUgence. I have, 
possibly, no need to remind you of the numerous cases 
where the wrongful dealing by an agent with a cheque 
payable to his principal, or by a person acting in a fidu- 
ciary capacity, has put the collecting banker outside the 
protective pale of Section 82. If a partner pays to the 
credit of his j)rivate account a cheque drawn by him on 
the firm’s account there is no prima facie case for inquiry — 
the transaction may represent repayment of a loan to the 
firm, or a share of partnership profits. In BaclcJiQuse v. 
Gharlton (1878), 8 Oh.D. 444, transfers of this description 
were held to be regular on the face of them. I suggest, 
however, that the particular circumstances, such as the 
standing of the partner and the amount of the cheque, 
would influence the banker in dealing with the situation. 
Brrt there is one clear case which would call for caution — 
where a hanker has been pressing for reduction or repay- 
ment of a private overdraft, and the partner responds 
by ofirering for his credit a cheque drawn by him on the 
partnerslfip account. This is on all fours with the fraudu- 
lent trustee liquidating his overdraft under pressure by a 
transfer firom trust funds. 

A banker is sometimes faced with an awkward situation 
when a sole trader offers cheques for collection ostensibly 
payable to a firm, and states that he is trading under that 
name. It is a vital matter to veri:fy his explanation, and 
you will recoUect that lack of proper confirmation was one 
of the counts against the collecting banker in Guardians 
of 8t. John, Hampstead v. Barclays Bank, Ltd (1923), 
39 T.L.R., 229. In this case a new customer, calling 
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himself D. Htewart, paid in orders for payment of moiiej" 
made out to D. Stewart and Co., which orders were 
accepted for collection, on his assurance that ho was 
trading in that name, without any further inquiry. To 
what lengths a banker should go to satisfy himself as to 
the regularity of the transaction it is difficult to say, but 
I suggest that a request to the customer for his certificate of 
registration under the Registration of Business' Names 
Act, 1916, might have salutary effect. The Act provides 
for the registration of every trading name where it is not 
the true surname of the trader. Some people think that 
this measure is a dead letter, but there is an average of 
21,5S0 registrations yearly and, durmg the years 1937 to 
1942, 196 prosecutions were instituted for failure to 
register. 

One partner is entitled to open an account for the firm’s 
business provided that he opens it in the firm name, 
although it is the practice to obtain the authority of all 
the partners. In the case of Alliance Bank v. Kmrsley, two 
brothers carried on a coach-building business under the 
style of George Kearsley and Co., with two branches, one at 
York and one at Manchester. The partner in charge of the 
Manchester branch opened an account with the Alliance 
Banli for„the firm’s business in his own namo. When the 
bank subsequently sued both partners for the amount of 
an overdraft, it was held that the other partner was not 
liable, as it was not in the ordinary course of business for 
one partner to open a firm account in his own name unless 
the other partner expressly or impliedly agreed to such 
a course. 

It is a sound practice, when dealing with trading cus- 
tomers who borrow, to ask for a copy of the latest balance 
sheet. Not only does this help you to decide if the borrow- 
ing is commensurate with the size of the business and 
to estimate the probability of reductions from business 
profits, but it is helpful in detecting any irregularity in 



OEBTAIN TYPES OE ACCOUNTS 


19 


the style of the accoimt. You may be dealing ostensibly 
with a sole trader in whose name the account stands, and 
an examination of the balance sheet may disclose partner- 
ship capital, necessitatmg changing the account into the 
name of the firm and taking the instructions of the 
remaining members of the partnership. 

As regards borrowing and bill transactions, a partner’s 
authority depends on whether the firm is a trading or 
non-trading partnership, and the natural question here 
arises as to what is the distinction between the two classes. 
There is no answer to this query in the shape of a statutorj^ 
distinction. A trading business has been defined as one 
which depends on the buying and selling of goods 
{Higgins v. Beauchamp, [1914] 3 K.B. 1192), and this 
must be the criterion applied in each case. Thus pro- 
fessional partnerships, such as doctors, solicitors, and 
accountants, are non-trading firms, and in decided cases 
the businesses of farmers and innkeepers have been held 
to be non-trading partnerships. 

In a trading firm any partner, unless proMbited by the 
terms of the partnership agreement, has actual authority 
to pledge and sell the assets of the firm, to contract debts, 
to borrow and to draw, accept, endorse, and discount bills 
of exchange. In a non-trading firm, no such authority 
exists as regards borrowing, pledging partnership assets or 
indulging in bill transactions on behalf of the firm. It is 
well settled, however, that a partner in a non-trading 
firm can bind the firm by drawing cheques ( Backhouse v. 
Charlton (1878), 8 Ch.D. 444). 

In practice, express authority is taken from the mem- 
bers of the firm — ^be it trading or non-trading — as to the 
method by which advances are to be negotiated, partner- 
ship assets pledged, and bill transactions effected. But I 
suggest that a banker must use a certain amount of 
caution in permitting operations on the account by 
one partner, even though such partner is acting under 
authority, for such authority is only referable to those 
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acts done by the partner which are connected with the 
firm’s ordinary course of business. 

This doctrine might press very hardly on a banker, but 
partners who sought to avoid liability for a cheque drawn 
by their co-partner for non-partnership purjioscs would 
have a hard job to establish the banker’s knowledge of 
such irregularity. The evidence would have to be of a 
very definite and conclusive character. There would have 
to be some loiowledge on the banker’s part of the circum- 
stances surrounding the drawing of the cheque in order 
to fix him with liability. 

In a Scottish case {Glydesdcde Bank v. Go^itinental 
Chocolate Company (1015)) two out of throe partners 
repudiated liability for a cheque drawzi by the other on 
the ground that it was drawn for a purpose apparently 
unconnected with partnership business, and that the bank 
was aware of this. It was held that the bank had not 
sufficient Imowledge of the transaction to put them on 
notice. 

We have seen that in England and Wales partnership 
liability is Joint only, and it is very desirable to get the 
members of a borrowing firm to covenant for several 
liability^ Among other advantages, it will moan that a 
banker’^, position in the administration of a deceased 
partner’s estate will be improved, for ho will not have to 
wait until the private creditors of the deceased have been 
satisfied, but can claim side by side with them for any 
debt due by the firm. 

Furthermore, such a provision will give a banker a 
right of set-oil on any private account of a partner in 
respect of the firm’s debt, and in the event of banliruptcy 
he will have a right of double proof, for a joint and sep- 
arate creditor may prove concurrently on the joint 
estate and the separate estate, his redress being limited, 
of course, to twenty sliillings in the pound. 

As regards the pledging or mortgaging of secmity for 
advances, it is the usual practice to get all members of the 
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firm to execute the necessary documents. One partner 
could, in a trading firm, validly pledge negotiable instru- 
ments and also execute a memorandum of deposit over 
the deeds of partnership property. He could not give a 
legal mortgage over such property, for one partner cannot 
bind the firm by deed, unless authorised so to act, in which 
case the authority itself would have to be by deed. 

A legal mortgage given by one partner in the absence 
of proper authority would not be wholly void ; it could 
be treated as an equitable charge, for in transactions 
where a deed is not necessary the seal may be disregarded 
and the signature considered as applying to a document 
under hand. Thus in Marchant v. Morton Down S Oo., 
[1901] 2 K.B. 829, one partner sought to make a legal 
assignment of the firm’s debts under seal. It was held 
that, while he had no power to bind the firm by deed, his 
signature to the document would be construed as the 
execution of an equitable assignment under hand. 

When title deeds of property are ofiered as security they 
may be in the sole name of one partner or in the names of 
all the partners jointly. In the first instance the property 
in question may belong to one partner in his own right, the 
firm having a tenancy thereof, or it may be held by him 
in trust for the partnership, in which case all the partners 
should join in the execution of any charge or give an 
authority for him to mortgage it. 

When scrutinising a partnership balance sheet yotr 
should query the inclusion, among the assets, of property 
charged by one partner ostensibly in his own right. In 
such a case the partner clearly holds it in trust for the 
firm, and you should regard it as direct and not collateral 
security, getting the confirmation of the remaining part- 
ners, as I have just pointed out. Where the property is 
vested in all the partners jointly,* it maybe partnership 

* If there are more than four partners, such property cannot, since 
iBt January, 1026, be vested in more than four of them, who will hold 
it in trust for all the members of the firm. 
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property or not, according to whether it has been treated 
as part of the firm’s assets or not. 

In either case the mortgage of the property will require 
to be executed by all, for it will be vested in the several 
parties on trust for sale specifying that they hold the 
property for themselves as tenants in common in equity 
or jointly as partners. 

Incidentally, when searching the Land Charges Register, 
or other appropriate register, in respect of partnership 
property, searches should be made against the names of 
all the partners, as well as against the firm name, one 
reason being that, in the event of the firm’s bank- 
ruptcy, a receivhig order will have been made against 
each and every member of the firm and will be so 
registered. 

Sometimes a guarantee of one partner, or a joint and 
several guarantee of all the partners, is taken in respect 
of a borrowing by the firm. Inasmuch as all the partners 
are already unlimitedly liable for the firm’s debts, such a 
guarantee appears at first sight to be superfluous, but it 
has the merit of giving the banker a right of proof against 
the private estate of each guaranteeing partner without 
waiting until the private creditors arc satisfied. If joint 
and sev^eral liability has been established, however, the 
same right of proof accrues, so that in such a case a 
guarantee has no practical advantage. 

In some quarters it is considered that the talcing of a 
guarantee brings home to the partners a sense of their 
personal liabihty for the firm’s debts ; on the other hand, 
it is as weU to inform them that the amount of the guar- 
antee is not the limit of their responsibility, and does not 
free them from liability for any borrowing in excess of 
the amount specified in the document. 

Occasionally the guarantee of a firm is ofl’ered to secure 
the debt of a third party, and in such a case the signatures 
of all the partners should be taken to a joint and several 
guarantee, for one partner cannot, in the absence of 
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specific authority, bind his co-partners by executing a 
guarantee in the firm name. 

Dissolution of Partnership. There now fall to be con- 
sidered the cases where the partnership relation is severed, 
and this occurs on the retirement, death, or bankruptcy 
of one partner as well as in those cases where a dissolution 
of the firm takes place by agreement or order of the Court 
or the bankruptcy of the firm itself. 

If the members of a firm decide to wind up the business, 
or if the Court decrees a dissolution, the partners’ author- 
ity to bind the firm continues in so far as its exercise is 
necessary to wind up the business ; if the members of the 
firm are at loggerheads and resort is made to the Courts, 
it is not infrequent for the winding-up to be put into the 
hands of a receiver. In such a case a credit balance on 
the firm’s account can safely be paid over to the receiver 
after due confirmation of his appointment. 

A partner’s powers as agent for the firm then cease, for 
the trading activities of the firm are terminated, and the 
receiver’s function is to realise the partnership assets, 
pay out the firm’s creditors, and distribute any surplus 
among the partners, in accordance with the terms of the 
articles, if any. Occasionally a manager is appointed by 
the Court, and his powers are wider than those of a 
receiver, for he is empowered to carry on the business for 
the time being, to fulfil existing contracts, and to enter 
into such new contracts as are essential to the ordinary 
conduct of the business. 

In this case also the Corut appointment of a manager 
will be sufficient mandate to the banker to recognise his 
authority to deal with the firm’s balance. Any borrowings 
that may be allowed on the account of a manager or 
receiver are his personal responsibility, and he cannot 
validly charge any assets of the firm as security without 
the leave of the Court. 

Such examples of dissolution are comparatively infre- 
quent, as compared with the oases where dissolution 
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automaticjally takes place by the retirement, death, or 
banla?uptcy of one partner. It must never bo forgotten 
that any change in the membership of a firm occasioned 
by the withdrawal, decease, or insolvency of a partner 
virtually puts an end to the firm; the surviving or re- 
maming partners may continue to trade under the firm 
name, but, in fact, a new firm is created if they carry on for 
anypurpose other than to wind up the affairs of the oldfirm. 

Retirement of Partner. In the case of the retirement of 
a partner he will be liable for advances subsequently made 
to the firm unless the firm’s bankers are notified of the 
severance of his relations with his co-partners, for Section 
36 of the Partnership Act decrees that “where a person 
deals with a firm after a change in its constitution, he is 
entitled to treat all apparent members of the old firm 
as still being members of the firm until he has notice of 
the change.” A secret partner could not be saddled with 
any liability for the firm’s indebtedness incurred after 
his retirement, even though he omitted to notify the 
bank, for the equitable reason that credit was given to 
the firm Avithout knowledge of or reliance on his member- 
ship thereof. 

On notification of the retirement of a partner the 
banlcer’s ^action will depend on several circumstances. 

If the account is in debit, and security of the retiring 
partner is held, the account should be broken in order to 
establish the banker’s right over the security for the debt 
existing at the date of notification of retirement. 

If the security consists of partnership assets, such as the 
deeds of property jointly charged, the banker can con- 
tinue the account for the time being, as the presumption 
is that the remaining partners are carrying on the business 
for the purpose of winding it up. If the retirement of one 
partner is accompanied by the admission of a new partner, 
a conveyance of the property is sometimes executed by 
the old firm in favour of the new firm, and this will entail 
the charging of the security anew. 
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In suck a case it is advisable to break the old account 
and start afresh, a cheque being drawn on the new account 
for the amount of the old debt by all members of the 
fh-m, including the new imrtner, for an incoming partner 
is not necessarily liable for the debts of the old firm. If 
a separate conveyance of the partnership property is 
not made, the incoming partner should endorse the old 
form of charge to the effect that he agrees that the 
security covered thereby shall be available for the debts 
of the new firm as well as the old. 

Death of Partner. The death of a partner likewise has 
the legal effect of dissolving the &m. The personal 
representatives of the deceased have no power to step 
into the dead partner’s shoes — ^they cannot take any part 
in the management of the firm, and their sole concern is 
to see that a proper account is taken of what is due to the 
estate they are administering. 

In the case of a credit account, there appears to be no 
reason why the account should not be continued unbroken 
by the surviving partners. In Bachhouse v. Charlton 
(1878), 8 Ch.D. 444, it was held that where a banker 
had no notice of the state of accounts between the 
deceased partner and the survivor, he was under.no duty 
to inquire. The banker is entitled to presume, in the 
absence of anything to the contrary, that the survivors 
will accoimt to the representrtives of the deceased for 
his share of the assets. 

In the case where the firm is indebted to the bank, any 
action will depend on the natm’e of the security lodged. 
If it was charged by the deceased as his private property, 
or if you wish to retain a hold on his private estate, the 
accomit must be stopped ha order to fix the liability of his 
estate, for otherwise all sums credited after the crucial 
date will go in the reduotion of the liability, while all 
fresh debits will not be covered by the security held. 

If the security held is partnership property, the account 
can he continued unbroken for the time being, for the 
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surviving partners are entitled to deal with the firm’s 
assets so far as may be necessary to wind up the partner- 
ship business. 

If the account is continued for an indefinite period, 
however, the presumption will be that it relates to a new 
firm the members of which will be liable for the share 
of the deceased partner in the old firm’s assets. (See 
Section 43 Partnership Act, 1890.) 

The power of the surviving partners in a firm to con- 
tinue the partnership business in so far as it is compatible 
with the winding up of the firm, is illustrated, as far as 
banking operations are concerned, by the case of In re 
Bourne, Bourne v. Bourne, [1906] 2 Oh. 427. Here an 
overdrawn banking account of a firm was continued 
unbroken after the death of one of the two partners, 
named Grove, and the survivor. Bourne, at a later date 
gave the bank an equitable charge on the deeds of real 
estate which formed part of the partnership assets. 

On the death of Bourne the mortgaged property was 
sold and the bank’s right to appropriate as much of the 
proceeds of sale as was necessary to satisfy its debt was 
disputed by the executors of the partner first deceased. 
In the lower Court the bank’s claim was uphold, and the 
decision r was confirmed on appeal. The executors of 
Grove claimed that Bourne had no right to mortgage the 
partnership property after the death of Grove, and con- 
tended that the payments into the account after his 
decease and before the mortgage of the property was 
given had extinguished the original debt, and that by the 
worldng of the rule in Glayton^s case the debt remaining 
at the time of Bourne’s death was a subsequent creation, 
which could not be effectively secured by the mortgage 
of partnership property. 

The Appeal Court made it plain that it is both the right 
and duty of a surviving partner to realise the firm’s assets, 
and in giving efieot to this duty he can validly mortgage 
partnership property. In this case the bank was entitled 
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to assume that the overdraft was a partnership matter in 
the absence of anything showing to the contrary, and 
hence the account was properly continued on an unbroken 
basis, and payments in could be appropriated to payments 
out right up to the time when matters were crystallised 
by the death of the surviving partner. 

From the report of this case (which is available in the 
second volume of Legal Decisions Affecting Bankers, page 
107) it can be inferred however, that if a banlcer is fixed 
with notice that a surviving partner is continuing the 
business for his own ends and not for the purpose of 
winding up the firm, any charge given by him over part- 
nership assets would be subject to the rights of the estate 
of the deceased partner. 

Bankruptcy of Partner. A third cause of dissolution of 
a firm is found in the bankruptcy of one of the partners. 
In such a case his authority to act on behalf of the firm, 
including powers to operate on the banking account, at 
once ceases and his estate will not be liable for the debts 
contracted thereafter by the solvent partners. Such 
partners are entitled to continue the business for the 
purpose of winding up, to get in the assets, and to com- 
plete transactions unfinished at the time of dissolution. 

They may continue to operate on the banking, account 
to this end and payment of cheques drawn by them will be 
a good discharge against the firm and the trustee. Neither 
the trustee in banlmiptcy nor the insolvent partner has 
any power to deal with the partnership affairs, and the 
trustee’s interest in the business lies in getting an account 
of the partnership business taken with a view to receivuig 
the bankrupt’s share therein. 

A cheque presented signed by a partner known to have 
committed an act of bankruptcy should not be paid until 
confirmation of the other partners is obtained. 

If there is a credit balance on the account of a firm, a 
member of which has become bankrupt, it can safely be 
paid to the solvent partners ; theirs is the responsibility 
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to account to the trustee for the bankrupt’s share in the 
firm’s assets. If the firm is in debt to the bank and it is 
desired to retain any rights on the bankruiit’s estate, it is 
necessary to break the firm’s account. 

If several liability is not established, the bank will be 
postponed in proving on the partner’s piivate estate 
until all his separate creditors have been paid in full, 
which may mean that there will be nothing to come by 
way of dividend. If, on the other hand, several liability 
has been stipulated for on the firm’s account, the banker 
can prove as a creditor on equal footing with the partner’s 
private creditors. In either case there is no need to de- 
duct the value of any partnership security before proving 
against the private estate of the bankrupt partner. 

Bankruptcy of Firm. The last case of dissolution which 
we must consider is where the partnership itself becomes 
bankrupt. On such a happening the authority of the 
several partners to act for the firm ceases and the business 
vests in the trustee in bankruptcy in order to be wound 
up. Inasmuch as the title of the trustee rehitos back to 
the earliest of the acts of bankruptcy committed during 
the three months preceding the presentation of the 
bankruptcy petition, any transactions with the firm 
since that time are void as against the trustee, unless 
covered by Section 46 or Section 46 of the Bankruptcy 
Act, 1914. 

With regard to operations on the banking account, any 
payments out after the receipt of notice of a petition, or 
after the date of (not notice of) a Receiving Order will be 
void against the trustee, and consequently any cheques 
should be returned with an appropriate answer. If any 
such cheques are paid in ignorance of a petition and of a 
Receiving Order on account of a delay in the advertisement 
of the latter, there is a slender relief afforded by Section 4 
of the Bankruptcy (Amendment) Act, 1920. 

After notice of the' commission of an act of banlauptcy 
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by a firm, cheques should only be paid to the firm or its 
assignee. Cheques payable to a third party could not be 
upheld against the trustee. 

If you happen to keep the private accounts of any of the 
partners, you must not forget that the bankruptcy of the 
firm involves the bankruptcy of the individual partners, 
and any steps you take with regard to the firm’s account 
are equally applicable to the private accounts. 

Proof in Bankruptcy. The dominant principle in the 
administration of the respective estates is that the firm’s 
debts are payable in the first instance out of the partner- 
ship assets, and the private debts of the partners from 
their private assets. If a surplus results from any of the 
separate estates of the partners, it must be brought into 
the joint estate of the firm ; and if a surplus accrues on 
the joint estate it is appropriated to the respective 
separate estates of the partners in due proportion. 

There is an exception to the rule of keeping the joint 
and the separate estates distinct in the first instance, and 
it is this : if there is no joint estate on account of a total 
lack of assets, or because all the firm’s assets are mortgaged 
with no available equity, the partnership creditors can 
prove on an equal footing with the creditors of the part- 
ners’ separate private estates. 

If you hold partnership^ securities which you do not 
propose to renounce or realise forthwith, you must assess 
their value before provmg ; if the security is collateral, in 
the sense that it is lodged by a partner as a private asset, 
you are, of course, entitled to prove for the entire debt 
of the firm, and to reahse the partner’s security without 
diminishing your claim against the firm’s estate. 

If you have taken the precaution to estabhsh several 
liability and thus have a right of double proof and the 
security is partnership property, you should prove against 
the private estates for the whole debt without regard to 
the security and against the firm’s estate after allowing 
for the value of the security. 



30 


ffiACTIOAL BANKINd 


If, on the other hand, the security is the private prop- 
erty of a partner, i.e. collateral, proof for the full amount 
can be made against the firm’s estate, ignoring the security, 
the proof against the particular partner’s estate being 
decreased by the assessed value of the security. 

One further and final point in this somewhat compli- 
cated subject. You may hold seciu’ity available for the 
debt not only of the firm but of an individual partner. 
In such a case., you can appropriate this security to 
whichever of the two estates you choose, and then pro- 
ceed on the lines just indicated. Before maldng any allo- 
cation, however, you will be wise to study the statement 
of affairs of the respective estates in order to see the 
prospects of dividends. 

As a general principle, it will be of advantage to allo- 
cate the security (which may be, remember, partnership 
property lodged to secure both the firm’s and the part- 
ner’s debts, or the partner’s own property covering the 
firm’s advance as well as his own) to the estate to which 
it does not belong, because such a course will mean that 
you will not have to account for the value of the security 
in respect of either debt, treating it simply on a collateral 
basis. 

A point that is sometimes not appreciated arises in such 
a case as this : A and B are in partnership, and the firm’s 
account is overdrawn against secxirity deposited by A. 
Such security will, of course, be regarded as collateral or 
third party cover in the event of the banlcruptoy of the 
firm, giving you recourse against its assets before dealing 
with the security. B dies, and the form of your chai’ge 
permits you to continue the account with A against 
the same security. Your position will be different, for your 
security is direct and its value must be assessed and 
deducted from your proof in bankruptcy — ^you have lost 
your collateral ranking, and may prefer to break the 
account. 

Insanity of Partner. It may happen that a member of a 
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firm becomes insane. Snob an infirmity does not operate, 
like death, as a dissolution of the firm, but by Section 35 
of the Partnersliip Act it is a ground for petitioning the 
Court for a dissolution. The Court’s intervention may be 
sought by a oo-partner or by the patient’s committee, 
if one has been appointed, or by his next friend, or by 
anyone having a title to move in the matter. 

It is necessary, of course, for the partner to have been 
found insane by inquisition — a very rare method — or to 
have been proved to be of unsotmd mind to the satisfac- 
tion of the Com’t. Apart from these steps, by the Lunacy 
Act, 1890, power is given to a lunacy Judge to dissolve 
a partnership when a partner becomes of unsound mind. 

It is not a remote possibility that a partner who is 
insane may consider hunself the only sane member of the 
firm, and, xmless restrained, any contracts entered into 
by him will bind the firm if the other party to the contract 
is not aware of his disability. Thus, pending an action 
for dissolution, such an unfortunate may do considerable 
damage to the firm’s business, and the remedy lies in an 
application for an injunction restraining the insane 
partner from meddling in the firm’s affairs. 

Limited Partnership. Pinally, it is necessary for us to 
look briefly at the principal characteristics of a 'limited 
partnership. This type of firm was first made possible by 
the Limited Partnerships Act, 1907. You will appreciate 
that the idea has not appealed to the business community 
when I say that since the passmg of the Act only 1426 
such partnerships had been registered by the end of 1937. 

To constitute such a firm there must be at least one 
geperal partner — fully hable for the debts of the firm — 
and one limited partner, whose liabiiity is limited to the 
amount of capital put up by him, a withdrawal of any 
part of such capital rendering him liable for the firm’s 
debts up to such amount. 

These partnerships require registration with the Regis- 
trar of Companies, giving, among other things, details of 
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the amount contributed by the limited partner. The 
register is open to xuiblic inspection, and such access is 
useful if you wish to ascertain if a member of a firm, loiowii 
to be a man of means, is a limited partner, for you may be 
proposing to extend accommodation to a firm in reliance 
on the standing of one partner. If it turns out that he 
is a limited partner, your reliance on his unlimited liability 
for the firm’s advance will be in vain. 

A limited partner must not take jiart in the management 
of the partnership business under pain of incurring 
liability as a general partner while so acting. According 
to Section 6 of the Act, he may insj)ect the firm’s books, 
inquire into the state and prospects of the business and 
advise the partners thereon, and this gives rise to the 
natural question — can he demand information from the 
firm’s bankers concerning the state of the partnership 
account ? The section in question provides no clear 
answer to this query, and I suggest that the directions 
of the general partners should bo taken as to the degree of 
information that should be afforded to him. 

One thing is certain — a limited partner has no iiower to 
draw cheques on the firm’s account. The death or bank- 
ruptcy of a limited jiartner does not operate as a dissolu- 
tion of the firm, and if dissolution does take place for any 
reason, the duty of winding up the business devolves on 
the general partners. 

The Limited Partnerships Act jirovided for the winding 
up of an insolvent limited partnership under the Com- 
panies Acts, but the Bankruptcy Act, 1914, provides for 
the alternative method of winding up under the bank- 
ruptcy rules. A limited partner is necessarily not liable 
for any contribution beyond the amount of capital he has 
agreed to put into the firm, and he will be entitled to 
prove for a share of any surplus assets after the firm’s 
liabilities have been met, his claim being in proportion 
to his share of the partnership capital. 



CHAPTER in 

COMPANIES 

The law relating to this legal person is different from the 
law relating to the human person. In the main, the latter 
is inhibitive, saying what you shall not do ; but the law 
relating to the legal person — ^the company — is permissive 
— it lays down what the company may do, and anything 
done outside the pale of this legal sanction is beyond the 
company’s powers. 

A joint stock company is begotten and born of statute, 
its whole life is governed by statute, and it comes to an 
end in like manner as it began — ^by legal process. It is a 
legal person, enjoying a good many of the attributes of 
personality, and has an existence apart from its members ; 
it is a separate entity, not to be confused with its share- 
holders, who cannot in the ordinary course of things be 
saddled with its liabilities over and above the amount 
unpaid in respect of the shares held by them. 

It is the fashion to speak of certain private limited 
companies as “one-man” companies. This is an unfor- 
tunate term, for there must be at least two members of a 
private company ; it is a specious phrase, for it' suggests 
that the identity of the human person and the legal person 
can bo merged, that transactions on the accounts of 
Mr. X and X and Co. Ltd. can be mixed with impunity. 

The falsity of this notion has often been demonstrated 
at the banker’s expense, and the pages of Legal Decisions 
Affecting Bankers are littered with instances of the danger 
of regarding the legal person — ^the company— as identical 
with the human person — ^its director. In such cases 
trouble has come from the creditors of the company — 
usually represented by the liquidator— who have chal- 
lenged any payments to the credit of the directors’ 
accounts which should have properly fouird a home in the 
company’s accormt. 
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In like manner any liability incurred by the company 
cannot usually be laid iit the door of the directors, 
for once the comiDany has acquired a legal existence 
it can incur debts in its oivn nanio and bind itself by 
contracts on -which it can sue and bo sued as a legal 
person. The celebrated case of Salomon v. Salomon 
and Co. Ltd., [1897] A.C. 22, reported in Vol. I of 
Legal Decisions Affecting Bankers, is worth studying on 
this point. 

Opening of Company Account. I \vill first of all remind 
you of the formalities attendant on the opening of a 
company’s banking account. Firstly, it is necessary to 
satisfy yourself that you are dealing with a properly 
incorporated company, that it is legally born, that it has 
acquired an existence apart from its members. In other 
words, you want to see its birth certificate, technically 
Imown as the certificate of incorporation. Once this has 
boon issued by the Registrar of Couq^anies there can be no 
gainsaying the existence of the company, no challenging 
the regularity of its incorporation 

The next documents to inspect are the memorandum 
and articles of association. Although a banker is mainly 
concerned with these when a question of borrowing arises, 
there are ‘certain matters to be looked at when banking 
relations are first begun. Firstly, in tho case of a company 
already established you should get tho copy handed to yoxr 
confirmed as being tip to date, for both the memorandum 
and the articles are capable of alteration after certain 
formalities are observed. 

For example, touching the memorandum, the legal 
name of the company can be changed by special resolution 
and the approval of the Board of Trade ; the objects of 
the company can be altered by a special resolution, and 
the capital can be increased by an ordmary resolution. 
Any of the articles can be altered by special resolution, 
and as the articles are particularly concerned with the 
powers and activities of the directors, you will appreciate 
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the importance of being in possession of up-to-date infor- 
mation on these matters. 

If you are in any doubt, the plain and simple course is 
open to you to search the company’s file at Bush House 
to see if any special resolutions have been filed that in 
any way alter the articles. In the case of a new com- 
pany, you should scrutinise the articles to see if the first 
directors of the company are named therein. Likewise, 
you should ascertain if the articles name the bankers of 
the company. It is the exception, however, to find these 
two matters dealt with thereiu. 

Usually, the first directors of the company are appointed 
by the subscribers to the memorandum under proper 
resolution {vide Table A, Clause 76), and you should 
accordingly get a certified cojry of this resolution and 
see that any changes in the directorate or other officials 
of the company are notified to jmu in a similar way. 
Whether the company is newly incorporated or not, you 
must get a certified copy of the resolution of the Board 
appointing you as banker of the company, and, usually, 
there is incorporated therein explicit instructions as to 
who shall draw cheques, draw, accept and endorse bills 
and deal with securities and safe custodies. 

In the case of a public company, one further document 
should be produced before operations are allowed on the 
account — the certificate of authority to commence busi- 
ness issued by the Registrar when the company has 
issued a prospectus, or filed a statement in lieu of pros- 
pectus, and the secretary of the company has made a 
statutory declaration that an allotment of shares has been 
made to the amount of the minimum subscription and 
that the directors have paid the application and allotment 
moneys on the shares they have contracted to take up. 
Until this certificate is issued a public company has no 
power to contract or borrow. 

Special Associations and Companies Limited by Guar- 
antee. You will sometimes find that an association, or 
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society, or institution that banks with you has taken 
advantage of Section 19 (1) of the Companies Act, 1948, 
to register itself under the Act with limited liability, under 
licence from the Board of Trade to omit the Avord limited 
from its title. The advantages of such a procedure are that 
the institution or society has perpetual succession regard- 
less of any change in its membership, its officers and 
members escape personal liability for its debts, and it can 
hold property in its own right, thus avoiding the vesting 
of its assets in trustees. 

This method of incorporation is permissible where the 
association, etc., is formed for the promotion of com- 
merce, art, science, religion, charity, or any other useful 
object, any profits or income being used in furthering 
its aims and not distributed by way of dividend to its 
members. In particidar, you will find that many educa- 
tional undertaldngs have been inooi’porated in this 
fashion. 

Such a body need not include the word “limited” as 
part of its name, it rarely uses the word “company” in 
its title, and its governing body is often styled the “com- 
mittee” or the “council” instead of the board of directors. 
Hence you may possibly overlook the fact that you are 
dealing with an incorx)oratcd body subject to most of the 
legal liabilities of a limited company other than the use 
of the word “limited” in its title. 

When such a type of account is oj^ened tho ordinary 
formalities must be observed, as in the case of an ordinary 
limited company ; the memorandum and articles must be 
perused and the certificate of incorporation exhibited. 
Usually the concern is registered as a comjrany limited 
by guarantee, its members undertaking to contribute a 
specified sum — ^usually a nominal one — in tho event of the 
company being wound up. 

The fact that it is a public oomxJany will not involve 
getting a commencing certificate if the liabilily is limited 
by guarantee and not by shares, for such certificate only 
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applies to public companies with, a share capital. If any 
advance is contemplated, the question of the company’s 
powers to borrow and any limitations on the use of such 
powers by the governing body will require attention. 
Likewise any security of a registrable type will require 
registration at Bush House. 

Private Companies. Probably among your company 
customers private companies predominate, for one 
of the principal features of modern commerce is the 
increasing tendency for sole traders and firms to convert 
their businesses into private hmited companies, and the 
great majority of companies now registered at Bush House 
are private ones. 

The principal inducement is, of course, the advantage 
of limited liability compared with the far-reaching financial 
responsibilities attaching to partners in a firm. Then the 
power of one partner to bind his oo-partners while engaged 
in the firm’s business — sometimes with devastating results 
— ^is exchanged for an arrangement whereby not only is 
the liability of members limited, but the powers of the 
directors are limited by the company’s articles. Partner- 
ship deeds, however detailed and precise in their terms, 
frequently entail arbitration when partners are at logger- 
heads ; in the case of a company the removal of directors 
for misconduct is a straightforward matter provided for 
in the articles. 

We have seen that the death, banlcruptoy, or retirement 
of a partner involves the dissolution of a firm, with its 
possible difficulties and embarrassment for the remaining 
partners. With a company you have unbroken continuity, 
despite the death, bankruptcy, or retirement of any of its 
members. With a partnership, changes by retirement or 
death involve the re-vesting of the partnership assets in 
the new firm ; with a company there is a single ownership 
of its property undisturbed by change in membership. 

In the matter of deed contracts, a company can be 
bound by the signing and sealing being effected by duly 
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authorised officials; in a partnership the co-operation 
of all partners is necessary in order to bind the firm by 
deed. Finally, the facilities given to a comiiany to charge 
its fixed and floating assets by way of debenture make 
borrowing a simple matter; this procedure is not prac- 
ticable with a partnership which, apart from mortgaging 
its fixed assets, cannot usefully raise money on the security 
of its stock-in-trade. 

You will find that, while the owners of private businesses 
are generally alive to the protections and immunities 
enjoyed by a limited company, they are not equally 
sensible of the corresponding responsibihties that run 
with incorporation. 

For example, a banker may readily grant occasional 
and seasonal unsecured accommodation to a sole trader 
or a firm, well knowing the standing and means of the 
parties concerned, who are personally responsible for the 
bank advance; if in due course the business is recon- 
structed as a limited company, a suggestion of a personal 
guarantee of the directors for similar accommodation is 
often ill received, and it is sometimes difficult to make the 
parties realise that the directors of a company arc not 
legally responsible for its debts, as are the members of a 
firm for partnership debts. 

Furthermore, your request for such documents as the 
memorandum and articles of association and the annual 
balance-sheet, and insistence on such formalities as 
resolutions re signing powers and borrowing sometimes 
give offence to old customers who have envisaged all the 
merits of limited liability without contemplating the duties 
and formalities that run with it. 

A private company has three distinguishing features, 
according to Section 28 of the Companies Act, 1948. 
Firstly, it restricts the right to transfer its shares. 
It is not necessary for the restriction inserted in the 
articles to be express in form, a general discretion to 
the directors, to decline to register any transfer which 
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they do not approve, being sufficient. Such a restriction on 
transfer must apply to all classes of the company’s shares. 

Secondly, a private company limits the number of its 
members to fifty, exclusive of past and present employees. 
It is probably the exception to find a private company 
■with a membership of anything like fifty, apart from its 
employees. 

While there is a legal maximum as regards the member- 
ship of a private company, there is also a legal minimum, 
for Section 31 provides that if the number is reduced 
below two, and the business of the company is carried 
on for more than six months, the remaining member 
will be liable for the whole of the company’s debts 
contracted after the six months. Furthermore, Section 
222 makes such a reduction a cause of -winding up 
by the Court. 

Thirdly, a private company is prohibited from inviting 
the public to subscribe for sWes or debentures. This in 
no way restricts the company in inviting existing mem- 
bers and debenture holders to subscribe for further 
shares and debentures. A private company that converts 
itself into a public company does not require a com- 
mencing certificate. A public company may convert itself 
into a private company by making the necessary altera- 
tions in its articles by means of a special resolution. 

Certain privileges and exemptions enjoyed by a private 
company require noting. 

Sundry formalities are waived with regard to its incep- 
tion. The registration of the memorandum and articles of 
association -will be followed by the issue of the certificate 
of incorporation, and the company can commence busi- 
ness forthwith without the necessity for a certificate of 
authority to commence business (Section 109 (7) (a) ). 

A public company must have a minimum of two 
directors, while a private company can function with one ; 
in such case the sole director cannot also function as 
secretary to the company. 
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One of tlie most prized privileges of a private company- 
used to bo exemption from tlie filing of its annual accounts 
with its yearly return to the Registrar of Oompanies. 

The Com])anies Act of 1948 no-w reserves this privilege 
for companies tliat really are private — the family type. 
Such concerns are to be known as “exempt” jarivate 
companies ; a private company not within tliis category 
will have to file its annual accounte in lilco manner as 
does a public compan}^. Briefly the principal re({uirements 
neces.sary for the “exem]it” variety are tliat there must 
not be more than fifty debenture holders, that another 
company must not be a shareholder, debenture holder, or 
director, that neither the company nor its directors are 
party to an arrangement whereby the policy of the 
company is directed by persons other than directors, 
members, and debentm’e holders or their trustees, and 
that there must be no nommee holding.s. Tliere are 
certain exceptions to this latter ])rovi.sion, as where a trust 
eor])oi’ation holds shares or debentures as executor or 
trustee or whore the shares are in the )iame of a bank or 
linanoo house or nominee thereof as security for accom- 
modation. (See Section 129 and the 7th Schedule to the 
Comijanies Act, 1948.) A ]>rivatc company must now 
supply each of its members and debenture holders witli a 
copy of its accounts not less than 21 days before the date 
of the annual general meeting. 

Fraudulent Conveyance. Particular care must be exer- 
cised when the conversion of a customer’s business into a 
limited company is followed by a request for accommoda- 
tion, for, if a trader transfers his assets and liabilities to 
a limited company without the consent of each and every 
one of his creditors, the transaction may ho interpreted 
as a fraudulent conveyance. A fraudulent conveyance is 
not necessarily a dishonest transaction, birt one that 
defeats or delays a man’s creditors ; it does not imply 
a dishonest motive or a state of insolvency. 

Such a conveyance is an act of bankruptcy, and if within 
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three months of its date a petition' and Receiving Order 
result, the trustee’s title will relate hack to the time of 
the conveyance and invalidate the transaction. This will 
mean that the sale of the assets by the trader to the 
company can be set aside and such assets will revert 
to the trustee in banliruptcy, rendering void and valueless 
any debenture or charge given by the newly constituted 
company to the bank. 

The case of In re Sims, ex parte A. E Quaife v. W. 
Sims and Lloyds Banh Ltd. (1930) is an instance illus- 
trating this risk, hi this case, a builder and contractor 
as a preliminary to obtaining additional working capital 
in the shape of a bank advance, converted his business 
into a private hmited company, which took over his 
assets and assumed responsibility for his liabilities. Bank 
accommodation was then arranged against the security of 
a mortgage debenture on the company’s assets. 

The vendor of the business omitted, however, to notify 
his creditors that he had converted his business into a 
limited company, whose assets had been charged by way 
of debenture to the bank. The first intimation received 
by his creditors was a notice in the trade papers, and they 
forthwith began to press for a settlement of their accounts. 
Instead of explaining the circumstances and mailing 
payments on account, the debtor, out of the company’s cash 
resources, paid in full each creditor who in turn pressed 
him, wi bh disastrous re, suits to the company’s liquid position . 

Thereupon a petition in bankruptcy was presented 
against him m his personal capacity by an unsatisfied 
creditor, on the grounds that he had made a fraudulent 
conveyance of his property under Section 1 (1) (6) of the 
Bankruptcy Act, 1914. This was followed by a Receiving 
Order and adjudication in banlrruptcy, and the trustee 
thereupon claimed that the sale and transfer of the 
banlcrupt’s assets to the company were yoid. 

The Court made an order setting aside the sale, and the 
Judge said, in quoting precedents, “The result of these 
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authorities appears to me to be that a transfer by a 
debtor of substantially the whole of his property, whether 
by way of charge or by way of sale, will be an act of 
bankruptcy, if the necessary consequences of the transfer 
will be to defeat or delay his creditors.” 

Conversion of Company Cheques. I have already made 
brief reference to the necessity for care when dealing with 
officials of companies in their private and individual 
capacity, and it is not out of place to enlarge at this 
juncture on the matter. You are likely to be involved in 
loss if you permit a director or other official to deal for 
his private uses with a cheque payable to his company, 
and also with a cheque drawn by his company. 

The following cases reported in the third volume of 
Legal Decisions Ajfecting Bankers should be studied in 
this connection: A. L. Underwood, Ltd. v. Bank of 
Liverpool and Martins Ltd., Same v. Barclays Bank Ltd., 
[1924] 1 K.B. 776, and Souchette, Ltd. v. London County 
Westminster and Parrs Bank Ltd. (1920), 36 T.L.R. 195. 

You must bear in mind that the issue at stake is usually 
negligence as collecting banker, the transactions them- 
selves not being forbidden by statute. The negligence lies 
in not making inquiries as to the circumstances under 
which the cheque in question is being diverted from the 
company. You will find tliis point brought out in the 
Underwood case. 

At times, where a denial of negligence would appear to 
be of little avail, a frequent defence is that the bank is a 
holder in due course rather than a collecting agent, and 
you will recall that negligence is immaterial in such a 
case, provided, of course, that it does not amount to 
notice of defect of title. But supposing that you can show 
that you have by express or implied agreement permitted 
your customer — ^the delinquent official — ^to draw against 
the cheque before it was cleared — and this, according to 
the learned Judge in the Underwood case, qualifies you 
as a holder for value — ^you are not yet out of the wood, as 
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the case of Alexander Steward and Son, of Dundee, Ltd. 
[in liquidation) v. Westminster Bank Ltd., [1926] W.N. 271 
showed. 

At first sight this case woiild suggest that in evdry 
instance where a director misapplies his company’s 
cheque, .after endorsing it on behalf of the company, a 
haulier who seeks to set up as a holder for value will not 
succeed, because the endorsement will be regarded as 
unauthorised, and, hence, in accordance with Section 24 
of the Bills of Exchange Act, 1882, will be on all fours with 
a forgery. 

The case in question, heard in the Appeal Court, is only 
briefly reported in WeeJdy Notes and cannot be regarded 
as estabhshing the above proposition in all circumstances. 
You wiU no doubt recall that to the lay mind, at any rate, 
it seemed in direct conflict with the decision in Morison v. 
London Gounty and Westminster Bank Ltd., [1914] 3 K.B. 
366, where it was laid down that a signature could not 
be regarded as genuine for one purpose and a forgery for 
another. 

It would appear that even if an endorsement can be 
regular in one case — where the cheque is properly dealt 
with — and unauthorised in another — ^where the cheque 
is* dealt with by a director for his own uses in fraud of the 
company — a banlrer might stiU be able to succeed as a 
holder for value against the company. For if you look up 
Section 24 of the Bills of Exchange Act, 1882, you will 
notice that it qualifies the inoperative effect of an un- 
authorised signature by saying “unless the party against 
whom it is sought to retain or enforce payment of the bill 
is precluded from setting up the forgery or want of 
authority.” 

In other words, the doctrine of estoppel can be invoked 
against the company if you can show that the endorsement 
of the cheque was witMn the ostensible authority of the 
director acting as the company’s agent. 

In the case of Lloyd v. Grace Smith ds Go., [1912] A.O. 



44 


PEAOTIOAL. BANKING 


716, it was held that the principal is liable for the frand 
of his agent acting ivithin the acoi)e of his authority 
whether the forgery is committed for the benefit of the 
principal or for the benefit of the agent. In the Stewart 
case there was no ostensible authority upon which the 
bank could rely, for it never treated Sir John Stewart as 
an agent of the company. 

However, in view of the subtle doctrines involved in 
these matters, you will doubtless agree that to put matters 
beyond the possibility of loss the only safe com’se to 
pursue is to refuse to allow a director to deal with a 
cheque, either drawn by or payable to his company, in 
the absence of a j)roper authority. 

We have dealt so far with cases where the fraudulent 
customer has been known to be an official of the company 
which is the payee or drawer of the cheque. Are you 
bound to refuse to credit the account of a third party 
with a cheque payable to a company if you are unaware 
of his fiduciary capacity? The decision in the case of 
London and Montrose Shipbuilding and Repairing Go., 
Ltd. V. Barclays Bank Lid. (1926), hitherto cited in support 
of such a practice, was reversed on appeal. 

While possibly the appeal case cannot be taken to 
establish the general principle that it is negligence to 
credit a company’s cheque to any other account without 
inquiry, yet in view of the evidence tendered by bankers 
in the case of Savory v. Lloyds Bank Ltd., [1932] 2 K.B. 
122, to the effect that it is the recognised custom of ban ■ 
kers to query such transactions, it is possibly the wise 
and expedient course to inquire in every case where 
a cheque payable to a company is being diverted from 
that company’s account. 

It is considered by competent authorities that where 
evidence of such a general banking practice has been 
tendered any disregard thereof would certainly be held 
to be negligence. Bankers possibly have only themselves 
to thanlc for this state of affairs, for, as the Editor of the 
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J ournal of ihe Institute of Bankers remarks in the Decem- 
ber, 1931, issue, a cheque is, after all, a negotiable instru- 
ment, and the endorsement over of a comq)any’s cheque 
to a third party is certainly not in conflict with statute. 

Company Liability on Bills. The directors of a company 
are both agents and trustees, and provided they make it 
clear that they are acting as agents they will escape 
personal liability on any document they execute on 
behalf of the company. There have been many cases in 
which holders of negotiable instruments to which a 
company’s name has been put have sought to make the 
directors personally responsible when the company has 
been unable to pay the money due on such instruments. 

There are three essential conditions for establishing the 
liability of a company on a bill of exchange. Firstly, it 
must have capacity to contract in such a way. Secondly, 
the signature must be in sufficient form to bind the com- 
pany. Thh’dly, the signature must be placed on the bill 
by someone acting under its authority. 

Let us see what these three conditions amount to. As 
to capacity, you might with profit look up Section 22 of 
the Bills of Exchange Act, 1882. A trading company has 
implied power to enter into bill transactions, but non- 
trading companies must have power specially given to 
them in their memorandum. In practice, however, you 
will find that siDecifIc powers are given in the memoran- 
dum — be the company of a trading or non-trading type — 
to draw, accept, and endorse bills of exchange. 

As to the sufficiency in form of the company’s signature, 
its name must be stated without abbreviation. In 
Stacey ds Co., Ltd. v. Wallis and Others (1912), 28 T.L.B., 
209, the suggestion was made that the word “Limited” 
abbreviated to the customary “Ltd.” would invalidate 
the signature, but the Com-t vigorously rejected this 
suggestion. Apparently “Co. Ltd.” can take the place of 
“Company Limited” without infringing Section 108 
of the Companies Act, 1948, which provides that the 
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company’s name sliaii be mentioned in logibJo obaracters 
on all bills, cheques, etc. 

Apart from this, if the full name of the company is not 
stated on all bills, notes, endorsements, and cheques, a 
penalty of £50 falls on the responsible parties who signed 
or authorised the document to be signed, and furthermore, 
if the instrument is not paid by the company such party 
will be personally liable on it (Section 108 (4)). Not only 
must the company’s name be stated in full, but the proper 
formula must also be used as provided in Section 33, 
which says that the bill must be signed “in the name of, 
or by, or on behalf, or on account of the company.” 

There seems no doubt that the mere name of the com- 
pany would be a sufficient signature according to the 
above section, but obviously a banker docs not accept an 
endorsement of a cheque, let alone a drawing thereof in 
such a fashion, as there is iiothing to show that it was 
written by someone in authority. A common form of 
endorsement to-day is “The A.B.C. Co., Ltd., X.Y., 
Secretary.” Here you have the name of the company — 
the essential thing — ^followed by the name and description 
of the person who wote or impressed it as an indication 
that it was done under authority. 

This is a good discharge for the paying banker, but it 
will possibly not exempt the official who signs from 
personal liability, for you will recollect that the Bills of 
Exchange Act, 1882, vSection 26 (1), states that the mere 
addition to a person’s signature of words describing him 
as an agent, or as filling a representative character will 
not exempt him from habihty. Thus officials of com- 
panies should be advised to make it plain, when executing 
negotiable instruments for their principals, that they 
sign in a representative capacity only, by prefixing “for ” 
or “on behalf of” or “per pro” to their company’s name. 

And that brings me to the third essential condition to 
establish a company’s liability on a bill — ^its signature 
must be written or impressed by someone authorised so 
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to act. Does this mean that you are hound to confirm 
that the person signing on behalf of the company was 
armed with the proper authority? This would be an 
awkward and cumbersome doctrine in the case of nego- 
tiable instruments, and, in fact, has no place in company 
law. There is a rule of law known as the rule in Royal 
British Banh v. Turquand, which protects people in their 
dealings with limited companies. 

Broadly speaking, it amounts to this — if you find a 
company official doing acts on behalf of his company which 
the articles permit him to do when duly authorised, you 
are entitled to assume that authority has in fact been given 
to him; you are under no duty to ascertain that the 
authority which the articles say he could use has 
actually been put into his hands by the board or the 
company. 

Thus the articles of a certain company provided for the 
drawing of bills by the managing director as and when 
authorised by the boai’d; the managing director di’ew 
bills in fact without such authority and in fraud of the 
company, and it was held that the company could not 
repudiate the bills, outside parties being entitled to assume 
that the erring official was actually clothed with the 
authority which the articles decreed could be put into 
his hands {Dey v. PuUinger (1921), 37 T.L.R. 10). 

This rule has been subject to two radical modifications 
in recent years as illustrated by the two cases, Kredii- 
bank Gassel v. Schenkers, Ltd., [1927] 1 K.B. 826 and 
Houghton and Go, v. Nothard Lowe and Wills, [1928] 
A.C. 1. It is now pretty certain that, firstly, you will not 
get any protection from the rule if the transaction is 
unusual or abnormal, or not one which you would expect 
the person engaging the company to be entrusted with. 
Secondly, you cannot rely on the rule if, in fact, you were 
not at the time aware of the provision in the articles for 
the delegation of powers to the party whose signature 
you are seeking to enforce as binding on the company. 

3— (L.a) 
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This mstans that where you are asked to discount a 
company’s accoiJtance — -a company who probably will not 
be in account with you — which is signed, say, by one 
director and the secretary, you should, strictly speaking, 
satisfy yourself from the articles that one director and 
the secretary are the parties authorised to bind the com- 
pany on negotiable instruments. 

In practice, however, you do not go to such lengths — 
you possibly rely on the practice of sending the bill to 
the baidc where it is domiciled with a request for coiifirma- 
tion of the aeceptance, assuming that if the proper parties 
have not signed, the company’s banker will draw your 
attention to the irregularity. Frequently, I imagine, you 
take no such course, preferring to take a fair business risk. 

If you are asked to confirm the acceptance of a bill 
domiciled with you, you should not only look to the 
genuineness of the signature but also satisfy yourself that 
the provisions of the articles are being followod. 

Bankrupt Directors. One of the disabilities under which 
an undischarged banlirupt labours is that he must not 
obtain credit for more than £10 without disclosing his 
state, and this naturally restricts his trading activities 
before discharge. There used to be two time-honoured 
methods of overcoming this trouble — the bankrupt got 
a solvent party to cloak his business activities — ^thc 
banlcruiit’s wife is probably not unknown to you in this 
guise — or he formed a x>rivato limited company — a 
strictly family affah in which the predominant party and 
managing director was himself. 

This second and easy way out of the difficulty is no 
longer available, for Section 187 (1) of the Companies 
Act, 1948, makes it a criminal offence for an undischarged 
banlsrupt to act as a director or to take any direct or 
indirect part in the management of a company without 
the leave of the Court by which he was adjudged bankrupt. 

An exception is made in the case of undischarged 
bankrupts who were so acting on 3rd August, 1928, and 
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have continued to act since that date, and whose bank- 
ruptcy was prior to such date. 

If it comes to your notice that a director of a company 
which banks with you is involved in bankruptcy pro- 
ceedings you should make sme that he does not continue 
to act on behalf of the company if an adjudication order 
is made. An act of bankruptcy, a bankruptcy petition, 
a receiving order, is not sufficient — ^he is under no dis- 
ability unless and until the final step of adjudication is 
taken by the Court. 

Disclosure to Board of Trade or Director of Public 
Prosecutions. You are no doubt aware of the legal duty 
on a banker’s part to observe secrecy about his customer’s 
affairs — a duty based on the confidential relationship 
existing between banker and customer. This duty is 
far-reaching and not only covers information gleaned from 
the customer or his account, but to aH luiowledge of the 
customer however obtained. This duty of secrecy is not 
an absolute one however and there are occasions (see 
Tournier v. National Provincial Bank, Ltd., 1924), where 
a banker is permitted to disclose confidential matters 
concerning his customer. One of these cases is where 
disclosure is under compulsion of law. 

Under this heading come the powers given to the Board 
of Trade in Sections 164-171 of the Companies Act, 1948, 
to appoint inspectors, where irregularities are suspected, 
to investigate and report on a company’s affaus. A duty 
is laid on all officers and agents of the corupany by 
Section 167 to produce to such inspectors all relevant 
books and documents. By Section 167 (5) the expression 
“agents” includes the bankers of a company. Likewise by 
Section 334 where the Director of Public Prosecutions pro- 
poses to institute proceedings following the winding up of 
a company, he may require the company’s banker to give 
him all assistance in connection with the prosecution. 

Borrowing by Companies. Perhaps the moat frequent 
source of trouble arises when deahng with company 
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customers in the matter of borrowings. As we have seen, a 
limited company, being the creation of statute, has all its 
activities regulated bjf law, and when borrowing proposals 
are irut forward by its directors, due regard must be paid 
by the bankers to the necessary legal formalities involved. 

I advocate the observance of some sort of uniform 
technique in this matter, and suggest that you must, in 
the first instance, address yourself to three questions. 
Has the comj)any power to borrow % If so, what is the 
method prescribed ? And are there any limits of borrow- 
ing imposed on the company or its directors ? 

You should first of all refer to the memorandum of 
association to ascertain if the borrowing of money is 
specifically mentioned in Clause 3, which sets out the 
objects and powers of the company. In the case of a 
trading company the power to borrow need not be 
expressly mentioned, for it can be inferred whenever such 
a power may reasonably be regarded as ijicidental to a 
company’s business. Now, borrowing being usual 
feature of trading activities, the power to borrow may 
fairly be assumed in the case of a trading company. With 
a non-trading company there must be something in its 
memorandum to show, expressly or by implication, that 
the company may borrow. 

Inasmuch as in the case of most companies — -trading or 
non-trading — borrowing powers are expressly mentioned 
in the memorandum, no difficulties usually arise as to 
construing borrowing powers. You ahoirld, nevertheless, 
not allow the uniform mention of powers to borrow in the 
memorandum to lure you from making specific reference 
to a company’s power to borrow in each and every case. 

Closely related to power to borrow is power to give 
security, and here again this is usually set out in great 
detail in Clause 3 of the memorandum ns including power 
to give mortgages, debentures, debenture stock, bills, 
scrip, and to charge all or any of the company’s property, 
present and future, including any uncalled capital. 
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If a company has express or implied power to borrow 
it has implied power to give security for such borrowing 
by charging or mortgaging its assets, but even so if there 
is express power given to charge security, regard must be 
paid thereto in case any limitations exist. 

The next question to settle is the metlwd, of borrowing. 
Usually the articles put the exercise of the company’s 
borrowing powers into the directors’ hands by a separate 
clause authorising them to borrow, or by a clause giving 
them the right to exercise all such powers that could be 
used by the company itself and are not required by the 
articles or statute to be exercised by the company in 
general meeting. This latter is the substance of Article 80 
of Table A. 

Occasionally you will find that any power of borrowing 
must be exercised not by the directors but by the company 
in general meeting, and consequently you should closely 
soruthiise the articles to see if the exceptional method of 
borrowing by the company in general meeting is laid 
down. 

Having settled that the company can borrow and give 
security, and ascertained by whom such borrowing must 
be undertaken, the question of any limits imposed must 
be tackled, and here again do not assume that your 
particular company has adopted the same requirement as, 
I imagine, the majority of companies has adopted — 
namely, Table A — ^but make careful reference to he 
company’s memorandum and articles. 

Although it is exceptional to find any limitation put on 
a company’s borrowing powers in the memorandum, it 
is not unknown. Invariable reference should be made in 
the first instance to that document, for if any restriction 
is found therein and your company customer borrows 
in excess of that restriction, your position is well-nigh 
hopeless. The borrowing is beyond the powers of the 
company, and any excess cannot be ratified by the general 
meeting, neither can you avail yoruself of any of the 
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company’s security held to cover such borrowing, nor 
yet can a remedy be sought in getting the borrowing 
powers of the company enlarged. 

If it happened that the money had been credited to the 
company’s current account by way of loan and had not 
been spent, a banker might get an injimotion restraining 
the company from siiending the money ; otherwise the 
only remedy is to seek to get yourself subrogated to — 
jplaced in the shoes of — ^the creditors who had been paid 
with the proceeds of the advance. 

Having ascertained that there are no limitations in the 
memorandum, you should next turn to the articles to 
find what they have to say about the extent of the 
directors’ borrowing powers. If by any chance the borrow- 
ing powers of the directors are exceeded, your position 
is not so critical as where the borrowing powers of the 
company are exceeded, for you can get the company in 
general meeting to ratify any such excess, or by special 
resolution it can enlarge the directors’ borrowing powers. 
Any such ratification puts the borrowing on a regular 
basis and creates an enforceable debt {Turner v. Union 
Bank of Australia (1877), 2 App. Cas. 366). 

Table A. Most companies frame the borrowing clauses 
of their articles on, or adopt the relevant article of, the 
Table A of the particular Companies Act under which 
they are incorporated. 

In ascertaining any limitations on borrowing in the 
articles you should proceed as follows — 

Firstly, ascertain the date of the company's incorpora- 
tion. If the company was incorporated between 1862 and 
30th September, 1906, and either had no articles or 
adopted Table B,l its borrowing powers are unlimited, 
for Table A of the 1862 Act contained no limitations. 
As from 1st October, 1906, Table A was revised, and the 
powers given thereunder were restricted to the amount 
of issued capital, unless a general meeting authorised 
otherwise. (Article 73.) 
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If the company was formed after 31st March, 1909 — 
when the Companies (Consolidation) Act of 1908 came 
into force — ^and filed no articles or adopted Table A, 
the directors are limited in their borrowings to a snm equal 
to the amount of issued capital, unless authorised to 
exceed such amount by the company in general meeting. 
This is the substance of Article 69 of Table A of the 
1929 Act. 

A new Table A has been provided for the Companies 
Act, 1948. Article 79 thereof reproduces Article 69 of 
the 1929 Act as regards borrowing powers, save that in 
computing the amount outstanding, temporary loans in 
the ordinary course of business from the company’s 
bankers can be ignored. Furthermore no lender is con- 
cerned to see if the limit is observed. 

It may be that the company has its own articles which 
adopt part of Table A,^hnd in such a case you must find 
out if the borrowing article is excluded. If not, Table A 
will apply. In this connection you must bear in mind 
Section 8 of the 1948 Act, which provides that “in so far 
as the articles do not exclude or modify the regulations 
contained in Table A, those regulations shall ... be the 
regulations of the company in the same manner and to the 
same extent as if they were contained in duly registered 
articles.” 

A few quotations from various articles may help. 
“The directors may from time to time at their dis- 
cretion borrow any sum or sums of money for the pur- 
poses of the company, provided that the whole amount 
so borrowed and outstanding at any one time shall not 
exceed £10,000.” Here you have an example of a definite 
limit beyond which the directors cannot go. 

“There shall be no borrowing on the security of the 
assets of the company without the consent of the prefer- 
ence shareholders.” An unsecured borrowing would 
appear to be in order’ without the consent of such share- 
holders. 
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“The amount borrowed is not to exceed the amount of 
the preference share capital.” In this case no preference 
shares had been issued, and accordingly there was no 
restriction on the company’s borrowing until such capital 
was issued {In re Johnston Foreign Patents, Ltd., [1904] 
2 Ch. 234). 

“The borrowing powers of the directors shall not at any 
time exceed two-thirds of the current value of the com- 
pany’s property.” This is obviously a most unsatisfactory 
method of limiting borrowing powers, for such assets of 
the company might well be of varied type, and it 
would be difficult to arrive at the meaning of “current 
value.” 

However, in all oases where the articles do not speak 
plainly as to a company’s borrowing powers, the banker 
as a condition of lending can insist on the articles being 
altered, and this, you will recollect, only requires a 
special resolution of the company. 

If you are dealing with a company with definitely lim- 
ited borrowing powers, yon must make srao that you are 
not participating in any irregular lending, One method 
is to lend by way of a loan, and in such a case, having 
loaned a fixed lump sum that is within the company’s 
powers, you cannot be concerned in any ultra vires lending, 
should the conquniy borrow elsewhere to such an extent 
as to make its total borrowings in excess of the prescribed 
figure. 

But it is often inexpedient to insist on a borrowing on 
loan accoimt, and if you consequently lend by way of 
overdraft it is necessary to get a certificate from the 
secretary at frequent intervals, certifying to the regularity 
of the company’s total borrowings. In estimating the 
total borrowings of a company, debentures outstanding, 
mortgages, private loans and any domestic schemes, such 
as staff deposit funds, must be taken into consideration. 

Here I may indicate the usefulness of scrutinising a 
company’s balance-sheet each year; not only does it 
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give you a view of the company’s liquid position, but it 
supplies the data for computing the total borrowings by 
the company, not forgetting that occasionally a mortgage 
is shown as a deduction from the relative property on the 
assets side. 

Any discounting of bills by a company does not fall 
into the category of borrowing unless the bills are in 
the nature of accommodation paper. 

Then as regards resolutions — ^if the borrowing must be 
exercised by the company, you will require a certified 
copy of the resolution of the general meeting authorising 
the borrowing. 

If the borrowing may be exercised by the directors, 
it is usual to call for a cei’tified copy of the resolution 
of the Board so as to make it plain that the advance is 
granted at the request of the directors as a body and not 
merely at the request of those directors who draw cheques 
on the company’s account. 

If the directors have borroAving powers as in Table 
A, 1929, any borrowing in excess of the amount of issued 
capital having to be sanctioned by the general meeting, 
it is customary to ask for a certified copy of the resolution 
of such meeting if you find that the directors are exceeding 
the powers given to them by the articles. Strictly si>oak- 
ing, I submit that you need not inquire as to this resolu- 
tion, for the rule in Royal British Bank v. Turquand 
(1856), 26 L.J.Q.B. 317, will protect you. That is to say, 
if you are aware that the articles empower the directors 
to exceed their borrowing limit when authorised by the 
general meeting, and you find them doing so, you are 
entitled to assume that the necessary authority has in 
fact been given to them. Nevertheless, I think it is the 
practice of bankers to require a resolution in such a 
case. 

It is sometimes suggested that, where the directors have 
exceeded their powers, an action may lie against them 
personally for misrepresentation, or breach of an implied 
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warranty of authority. But where their powers are 
deducible from the memoriinduni and articles of associa- 
tion it is difficult to see how, in the absence of deliberate 
fraud, a lender could comj)lain of being misled, for the 
memorandum and articles are public documents for all 
the world to peruse. 

Application of Borrowed Moneys. Assuming that you 
have established the regularity of a company’s proposed 
borrowing as regards the amount, are you bound to see 
that the money is applied for the pur|ioses of the com- 
pany ? You will recollect that the memorandum usually 
contains a power to borrow for ilie 'purpose, of the company’s 
business, and it might at first sight appear that a lender 
must see that the money is being apphed accordmgly. 

But in Tn re David Payne and Co., [1904] 2 Ch. 608, 
it was held that a lender is under no such duty. Of course, 
if he had any actual knowledge that the money was going 
to be used for a purpose inconsistent with the company’s 
business or for a purpose forbidden by statute, he could 
not enforce payment of the debt. As a banker usually 
reqidres to know the purpose of an advance, ho should 
make sure that the company is not embarking on a 
borrowing inconsistent with its powers or with statute. 

Bor example, if the advance is required to enable the 
company to lend in turn to a director for the purchase of 
its own shares, it sliould not be granted, for such a loan 
on a company’s part is forbidden by Section 64 of the 
Companies Act, 1948. A banker is under no duty to 
satisfy himself, however, that the borrowing is being 
applied to the purpose for which it was asked. 

Company Borrowing — Security. Assuming that you 
have now satisfied yourself as to the company’s power to 
borrow, that the amount asked for is within the limits 
prescribed by the memorandum or articles, and that the 
purpose of the borrowing is not inconsistent with the 
company’s objects, the next question to which you will 
address yourself is the security for the advance. 
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For our purpose we can. divide the security into two 
categories : firstly, the type which does not depend for its 
validity on any sort of registration; and, secondly, the 
type which is unenforceable unless registered at Bu s h 
House in accordance with the provisions of the Com- 
panies Act, 1948. 

As examples of the first class of security we will take 
guarantees and stocks and shares, neither of which pre- 
sents any difficulties. The joint and several guarantee 
of the directors of a borrowing company is desirable, 
whether the directors are charging assets of the com- 
pany or not. It is, after all, not unreasonable to ask the 
directors to implement their faith in their company’s 
prospects by making themselves jointly and severally 
responsible for the company’s debts, notwithstanding 
that other security is taken in addition. 

Furthermore, the modern form of guarantee usually has 
embodied in it a clause something like this : “ And further 
the bank may recover against ns . . . notwithstanding 
that the principal being a limited company may have 
exceeded its borrowing powers or that the borrowing 
from the bank may have been ultra vires” Thus, in a 
case where the borrowing turns out to be beyond the 
powers of the company or the directors, you still en- 
deavour to make the directors personally liable for the debt. 

Care is required where directors already engaged under 
a joint and several guarantee for a company’s advance 
arrange for the issue of a. debenture to the bank to cover 
the same borrowing, for by so doing they get some personal 
advantage. The case of Victors Ltd. {in liquidation) v. 

Lingard [1927], 1 Ch. 323, will illustrate the point at issue. 
The directors of Victors Ltd. guaranteed an advance of 
£25,000 by a bank, and later passed a resolution that there 
should be issued to the bank £30,000 first debentures as- 
security for the same debt. The debentures were duly 
issued, and later Victors Ltd. went into liquidation. 

Thereafter an action was brought by the liquidator 
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claiming a declaration that these debentures were invalid, 
for the articles of association of the conipany iirovided 
that, while no director should be disqualified from entering 
into contracts, arrangements or dealings with the com- 
pany, he should not vote as a director in respect of any 
such contract, etc. The object of the article was jilainly 
to ensure that the directors should not be put into a 
position where personal interests conflicted with their 
duty as officers of the company. 

Now the issue of debentures would obviously relieve 
them to some extent as regards their personal liability 
as guarantors, for the bank would have recourse under the 
debenture to the assets of the company^ The Court 
accordingly held that the directors were personally inter- 
ested in the arrangement made regarding the debenture 
issue, and consequently the resolution was null and void, 
and so likewise would have been the debentures issued by 
virtue of it, except that in this instance the liquidator was 
prevented from challenging the validity of the debentures 
on account of the course of events subsequent to their issue. 

Hence it is a good plan, where you are taking com- 
posite security in the shape of debontru’es and a guarantee* 
of the directors, to get the debentures duly issued before 
the guarantee is signed, and then there can be no attempt 
to invalidate the debentures on the score that the directors 
who authorised their issue were benefiting thereby, inas- 
much as their personal responsibility for the debt was 
accordingly diminished. Far better, however, is it to get 
the resolution authorising the issue of the debenture 
passed by the company in general meeting, a wise pro- 
cedure also if it is proposed to charge a company’s assets 
where the directors’ guarantees are already held. 

Guarantee by Company. Occasionally you find a hold- 
ing company guaranteeing a subsidiary company ; in all 
cases of guarantees by companies you must make sure 

* This would apidy equally whore any other form of jjersoiial 
seoiu-ity had been lodged by a direotor. 
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that a clear pcwer to enter into a contract of suretyship 
can be construed from the objects clause of the memor- 
andum of the company giving the guarantee. I suggest 
that, if there is any ambiguity -whatever, it is expedient 
to get competent legal advice, for if the giving of a 
guarantee is beyond the powers of the company there can 
be no ratification, and the securiLy is -worthless. Fre- 
quently Clause 3 of the memorandum -will include power 
to guarantee contract, s, which probably covers the 
guaranteeing of a borrowing, which is a form of simple 
contract. A company is prohibited from guaranteeing a 
borrowing by one of its directors, unless it is an exempt 
private company or the director is its holding company. 
Section 190. 

Charge on Stock Exchange Securities. With regard to 
any holdmgs of stocks or shares in the name of a borrowing 
company, they can be charged by the completion of a 
memorandum of deposit, which can either be sealed by 
the company or signed on its behalf by duly authorised 
officials. As in the case of a guarantee, if the letter of 
deposit is under hand you should file -with it a certified 
copy of the resolution authorising the parties to complete 
the document, and the stamp duty will bo sixpence only. 

If the letter of deposit is sealed (a very unusual method), 
you should see that the seal is properly -witnessed and 
that the instrument is stamped with an impressed stamp 
at the rate of five shilhngs per cent on the highest amount 
you propose to lend if the document is drawn to secure 
all moneys, care being taken to cover any excesses over 
such amount by additional stamping within the necessary 
thirty days. 

In taking a company’s holding of stocks and shares as 
security, care must be taken to see that they are not 
ah’eady the subject of a specific charge in a debenture 
issue, and it would be as well to ascertain, where any such 
issue gives a floating charge, that there is no restraint 
therein on the company’s power to give a subsequent 
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charge to ranlc side by side with or in front of such 
floating charge. 

If, after the stocks and shares have been charged to you 
as security, you receive notice that the corajiany has 
issued a debenture apeciflcally charging its assets, including 
such stocks and shares, roniember you are in the position 
of a first mortgagee receiving notice of a second mortgage, 
and accordingly are bound to break the company’s account 
if you wish to preserve your right against your security. 

Registi’ation of Charges. We now come to the types of 
security that require registration at Bush House in 
order to be effective, and you are probably all aware that 
Section 95 of the Compames Act, 1948, has enlarged the 
list of charges that are registr.able to nine. I imagine that 
there are three of these charges that principally interest 
us as bankers — namely, a charge on land, a charge to 
secure an issue of debenture.s, and a floating cliarge. Regis- 
tration has to be effected within 21 days of the creation 
of the charge, not of the date of the advance secured by 
the charge. In this connection it must bo remembered that 
the date of execution is not necessarily the date the instru- 
ment bears, but the date when it was actually signed or 
sealed. 

Although it is the company’s duty to effect registration, 
in practice bankers usually register the charge cither 
directly or through their soheitors. This is permissible 
by Section 96 of the Companies Act, 1948, which says : 
“Registration of any such charge may be effected on the 
application of any person interested therein.” The section 
further empowers the lender to charge the borrowing 
company with the registration fees. The Registrar will 
brand the instrument of charge with the registry stamp 
and issue a certificate of registration, which should be 
..filed with the security unless the company insists on its 
possession. 

Unless the charge is registered within the prescribed 
period of 21 days, the effect wiU be serious for the lending 
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banker, for it will be void against a liquidator or any 
creditor of the company, and all the remedy the banker 
will have will be to sue the company forthwith as an 
unsecured creditor. Furthermore, a subsequent chargee, 
though having express notice of your prior unregistered 
charge at the time he takes his security, will prevail over 
your charge {In re Monolithic Building Company, [1915] 
1 Ch. 643). 

Where registration has not been effected within 21 days, 
the High Court may grant relief and extend the time for 
registration if satisfied that the omission was accidental, 
inadvertent, or not likely to prejudice any creditors. 
Application to the Court -would appear to be the proper 
course to pursue, and I suggest that to destroy an unreg- 
istered mortgage and to start afresh with a new charge, 
is a doubtful method, unless the advance in question has 
been paid off. The penalty of £50 a day to which officers 
of the company are liable if a charge is not duly registered 
applies to other persons who are knowingly parties to the 
default, and, possibly, includes the lending banker. 

Vacation of Charges. The cancellation of a charge is 
effected by enrolling a memorandum of satisfaction with 
the Registrar. This must be done by the company on 
Form 49, which includes a statutory declaration by a 
director and the secretary as to the truth of the memoran- 
dum. The Registrar -wiU advise you, as the owner of the 
charge, that he has received a memorandum of satisfaction 
for registration and thus give you an opportunity to object 
if it is not in accordance with the facts of the case. 

Before the coming of the Companies Act, 1948, difficulties 
arose where a portion of the property charged was sold by 
a company, as often happened where a building estate 
was being developed. Naturally the purchaser required 
the property he had bought removed from the charge 
enrolled at Bush House and if he was not content for the 
conveyance to recite the company as vendor and the 
bank as mortgagee, incorporating a release on the latter’s 
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parL, there was notliing for it but to vacate tlie whole 
charge and to re-cliarge the remaining ])roperty with all 
the expense of fi'osh stain] > duties and the trouble of 
registering the new esharge. Tliis was because the Registrar 
was not empowered to register a meniorandiun of partial 
satisfaction where the charge was for all moneys or for all 
sums not exceeding a named amount or for a fixed sum 
plus increases. 

By Section 100 of the 194-8 Act the Registrar is now 
permitted to enrol a memorandum of jiartial satisfaction 
in cases where the debt has been partially satisfied or part 
only of the projicrty concerned has been released from the 
charge. This concession will be of considerable benefit 
to bankers. 

Borrowing Against Land. We will now look to the 
formalities involved when lending to a company on the 
security of its property by way of mortgage. The first 
tiling to do is to satisfy yourself that no jirior oucum- 
brances exist thereon. You should, therefore, have a 
search made in the Bush House Register to see if any 
mortgages or debentures giving a charge on the ])roperty 
in question are already em’olled. The Registrar does not 
issue search certificates iii the ordinary ivay — the search 
must be a personal one. 

There is no need to search the Land Charges Register 
for prior mortgages, for by Section 10 (6) of the Land 
Charges Act, 1926, a land charge to secure money, given 
by a company, is sulRciently protected by registration at 
Bush House under Section 95 of the Companies Act, 
1948, whether the charge is backed up by the relative 
deeds or not, and if it is registered on the Land Charges 
Register it is registered in the wrong place. 

It must be remembered, however, that there are certain 
encumbrances, such as pending actions, writs, winding-up 
orders, restrictive covenants, and equitable easements, 
that will not be revealed by a search at Bush House — 
their home is on the Land Charges Register. I suggest, 
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therefore, that searches in some cases should be made in 
the Land Charges Register to see if any of the many 
matters capable of registration in the five registers affect 
the company. Particularly if you are dealing with a laud 
development company, or if you are lending money to a 
company for the iJurposc of erecting property on a vacant 
site, these additional searches should be made. 

Of course, if you are dealing with land having a regis- 
tered title as evidenced by a land certificate, you should 
search the Land Register of Titles for any such matters. 
Furthermore, there are other registers which in certain 
cases require to be searched — ^the local registers kept by 
borough, urban or rural councils and by county councils — 
in order to see if your security is likely to be affected by 
any town planning schemes. Likewise the deeds registries 
of Yorkshire require searching where land in this county 
is concerned. 

Assuming that you are satisfied that the property 
offered as security is rmencumbered, you will get your 
mortgage form executed under seal unless you are pre- 
pared to take an equitable charge signed under the hand 
of duly authorised officials. Registration at Bush House 
should follow within 21 days, and stamping within 30 days 
of execution. 

If you are dealing with land situated in Yorkshire do 
not forget that registration of a legal mortgage at Bush 
House wiU not excuse registration on the appropriate 
deeds register of the particular Riding. 

If you are deahng with a land certificate of the com- 
pany, in addition to registering your charge at Bush 
House you must register it at the Land Registry or give 
notice of deposit of the land certificate. 

What is the position if, after you have taken a charge 
over the company’s property, a debenture or a second 
charge is registered at Bush House, and you do not 
receive direct notice from the second chargee 1 Does such 
registration constitute notice to all the world, including 
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you ? There is no decided ease on this point, but there are 
certain dicta, in Wilson v. Kelland, [1910] 2 Oh. 306, that 
such registration constitutes constructive notice. Con- 
sequently a diligent search of Perry's Gazette or similar 
periodical should be made, so that if notice of such a 
registration is seen the necessary steps can bo taken to 
crystallise the position by breaking the current or loan 
account. 

Registration of Oral Charge. You are all familiar with 
the obstinate type of director who is prepared to lodge 
the deeds of his company’s property to secure the com- 
pany’s advance, but will not sign any document of charge. 
You are no doubt aware that an equitable mortgage can 
be created by the mere deposit of documents of title 
with intent to charge ; now in the case of a company a 
charge is invalid unless registered, but can you register 
an oral charge, a charge not evidenced by any written 
instrument ? 

The answer is “Yes,” and if you will refer to yection 96 
of the Companies Act, 1 948, you will notice that it requires 
particulars of the charge fco be delivered to the Registrar, 
together with the instrument, if any, by which the charge 
is created. This suggests the ])ossibility of a charge by 
deposit without any memorandum, and, in practice the 
Registrar will enrol such a charge if the banker gives 
particulars, such as the amount, the parties thereto, 
and the date, which will bo the date of the deposit of 
the deeds. 

Again, there is another and familiar type of obstinate 
director who will not charge the company’s deeds on 
account of a profound aversion to mention in Perry’s 
Gazette, thinking, possibly, that it has the odium attaching 
to mention in the Police Gazette. Unlilce the former party, 
he is quite ready to sign any charge, provided that you 
do not register it. It is useless taking such a security, for 
non-registration invalidates the charge. A compromise is 
sometimes reached by getting a written undertaldng from 
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the company not to dispose of or charge the deeds depos- 
ited with yon without your consent. But, remember, this 
is in no sense a charge, and you have no effective security 
available against the company’s liquidator or creditors. 
It is undesirable to get an undertaking from the company 
to give a charge if called uj)on, for such an undertaldng 
would require registration. 

Land Held by Nominee. Caution is needed when accept- 
ing, as security for a company’s advance, deeds ostensibly 
in the ownership of a director, for it is not uncommon for 
a company’s property to be held by a director or directors 
as nominee. If such is the case, it is the company’s 
property that is being mortgaged, and consequently any 
charge should be given by the company and registered 
accordingly. 

I suggest that if there is any evidence that the directors 
hold the property in a trust capacity, that it is part of the 
company’s assets, you would be unable to enforce your 
security in the event of disaster overtaldng the company, 
for the liquidator would not let you regard it as coUateral 
security lodged by the directors, and would require it to 
be brought into the company’s assets. In such a case you 
could not hold the security against him, for it is neither 
charged by the company nor registered against it. 

Of course, if at the time you took your mortgage from 
the ostensible owner of the property you had no notice, 
express or constructive, that it was held in a fiduciary 
capacity, and you acted honestly and without gross 
negligence, you would be able to hold your security against 
the company. I imagine that one of the surest methods 
by which you would have notice of the company’s interest 
in the property would be where it was separately included 
among its assets on the balance sheet in your possession. 

It is the practice in some quarters where deeds are 
lodged by directors in their beneficial ownership to get a 
statutory declaration from them to the effect that they 
do not hold in any sort of nominee or trust capacity 
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whatever. This is an earnest that you have taken all 
reasonable preoaution,s. 

Industrial and Provident and Friendly Societies. You 

will occasionally conduct accounts with societies of a 
provident or industrial typo, Avhich are registered with 
limited liability, not under the various Companies Acts, 
birt under the Industrial and Provident Societies Act, 
1893, or the Friendly Societies Acts. Any charge given 
by such a body over its property is not registrable with 
the Registrar of Companies, and as no x'rovisions are 
made in the above Acts for cnrolmetit of charges, your 
security cannot be xierfected by registration, except in so 
far as it falls within the Land Charges and Land Pv,egis- 
tration Acts. 

Debentures. The other tAvo types of security for con- 
sideration that require registration on the Companies 
Register are a charge given to secure an issue of deben- 
tures and a floating charge. In practice you AviU find that 
a floating charge is usually incorporated in a debenture, 
and hence is not registered sex)arately. 

None of the Comiranies Acts has attcmi)ed any defini- 
tion of a debenture, but for our purpose it may be 
called an acknowledgment of indebtedness. In Palmer's 
Company Precedents, Vol. 3, certain characteristics of a 
debenture are gmeu which may help us to grasp the 
essential notion of the document. 

Firstly, it is generally one of a scries, but in the case of 
a banking security a single debenture is usually issued ; 
secondly, it is generally issued by incorjjorated companies, 
although occasionally you do find an issue of debentures 
by an unincorporated body, such as a club or committee ; 
thirdly, it is generally under seal, although it can be issued 
under hand ; fourthly, it generally p)rovidcs for repayment, 
exeexAt in the case of irredeemable debentures ; fifthly, 
proA'ision is usually made for the- payment of interest ; 
and, lastly, the document usually confers a charge, 
although this is not an essential part of the instrument. 
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Where a company issues debentures to a bank as 
security for an advance, the document is either specially 
drafted by the bank’s sohcitor, the contents being 
based on a common form adapted to meet a particular 
case, or a standard printed form is used. Occasionally 
a banker may take part of a series of debentures from 
the borrowing company, but usually a single debenture 
is given. 

Provisions in Debenture to Bank. You will find that 
the following matters are generally provided for in the 
usual type of debenture issued to a bank. Reference will 
be made to the resolution of the company or directors, as 
the case may be, authorising the issue of the debenture, 
thus making it plain that it is a valid document. It will 
sometimes be drawn in favour of the bank, and in other 
oases in favour of a nominee company, although, of course, 
it could be drawn in blank, and thus be payable to bearer. 
It may be drawn for a specific lump sum, or drawn to 
secure all advances made or to be made. 

The advantage of a debenture for a fixed sum over an 
“all money” debenture is that the banlc will be able to 
sell the debenture should it so desire, while in the latter 
case a sale will not be easy. Wken a debenture for a fixed 
sum is taken it is usual for it to be deposited under a 
separate memorandum of deposit given under the seal of 
the company or under the hand of duly authorised 
officials. 

This further document is necessary in order that the 
debenture, being issued for a lump sum, shall be available 
in respect of a fluctuating advance by way of overdraft or 
loan. It also has the merit of linking up the debenture 
with the company’s banking account, as otherwise the 
bank might find its powers hmited to the ordinary rights 
of a debenture holder and be unable to sue the company 
on the overdraft, as apart from the debenture. 

The memorandum provides that the debenture shall be 
held by the bank as security for all moneys owing now 
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or in the future, including interest, commission, stamp 
duties, and all costs and charges incidental to the creation 
of the debenture and its realisation. It sometimes 
provides that, on a sale of the debenture, the condition 
as to “all moneys” shall cease to operate and the 
purchaser ■will then possess a debenture for the fixed 
amount named therein. 

It will also provide for interest at the banker’s usual 
fluctuating rate, not-withstandmg that a fixed rate may be 
mentioned in the debenture itself. The memorandum 
also gives the bank an express power of sale over the 
debenture. 

Eeturning to the main document, you will usually find 
that it is expressed to be payable on demand, that interest 
is stipulated for at a fixed rate, or at a fluctuating rate 
with a minimum, to be payable with quarterly or half- 
yearly rests. Then the company charges as seemuty all 
its undertaking and property present and future, including 
its uncalled capital, and there follows a list of conditions 
of the issue of the debenture, providing, among other 
things, that the debenture shall bo a first charge on the 
undertaking and property of the company and shall 
constitute a fixed charge on specific property, generally 
listed in a schedule, and also on any fixed machinery, 
plant, goodwill, and uncalled capital. 

You must remember that such a fixed charge is usually 
of an equitable nature and gives you none of the rights 
and remedies of a legal mortgagee other than the power 
to appoint a receiver. In some instances the company 
gives a legal mortgage over its real property by usmg 
the statutory formula of “a charge by way of legal 
mortgage,” which you will remember is a short way of 
giving a long lease in the case of freeholds and a sub-lease 
in the case of leaseholds. Whatever sort of charge is 
given, however, the company should always covenant 
to deposit the relative title deeds with the bank. 

In addition, the debenture will generally constitute a 
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floating charge on all the other assets of the company, 
which covenants not to create any further mortgages or 
charges to rank side by side with or in front of the deben- 
ture in question. 

It must not be forgotten, however, that if a subsequent 
lender takes as security a fixed charge on assets covered 
by your floating charge, he will get priority notwithstand- 
ing that he has notice of your floating charge, provided 
that he is not aware of this covenant on the company’s 
part. While search at Bush House will reveal your 
charge, it will not necessarily give details of the contents 
thereof, and one way to try to ensure that your floating 
charge will not be sterilised by the creation of a subsequent 
fixed charge would be by insisting on the company making 
the issue of your debenture by a special resolution giving 
full details. A special resolution, of course, has to be 
filed at Bush House, and hence its contents would bo 
available to all subsequent lenders. 

There then follow, in great detail, the conditions under 
which the moneys secured by the debenture shall become 
payable. They include a demand in writing on the part 
of the holder, the default of the comiiany with its interest 
for, say, two months, the institution of voluntary or 
compulsory winding-up proceedings, the cessation of 
business by the company, the appointment of a receiver 
and the alteration or attempted alteration of its memor- 
andum or articles of association in a manner prejudicial 
to the bank’s security. 

Powers are taken, as soon as the principal money owing 
becomes payable, to appoint a receiver, who is to be 
deemed the agent of the company. This saddles the com- 
pany, and not the bank, with responsibility for his acts, 
defaults, and remuneration. Sometimes the right to 
inspect the company’s books is given— a useful clause in 
cases where the banker, having a floating charge, wishes to 
satisfy himself as to what floating assets are at any time 
subject thereto. 
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Fixed and Floating Charges. Let us now look at the 
essential difierencos between a fixed and a floating charge. 
A fixed charge definitely hypothecates the company’s 
property concerned ; the directors have no powers to 
dispose of it without tlie banker’s consent, it is mortgngod 
to the bank. A floating charge is a method of giving 
a lender some sort of security over a com])any’s assets 
— more es]iecially its liquid assets — without in any way 
fettei’ing the company’s business activities by requir- 
ing the chargee’s assent to any dealings with such 
assets. 

Ordinarily such an item as stock could only bo charged 
by way of a hill of sale ; book debts could only be charged 
by way of assignment, and in both cases no dealings 
could take place without the consent of the lender. 

But with a floating charge, both stock and book debts 
can be charged without in any way hampering the com- 
pany in its trading activities; it can sell its stock, got 
in its book debts and use the proceeds as it ])loases, while 
it is a going concern, without consulting the lender. 

So paramount is this freedom of a company to use at its 
will any assets subject to a floating charge, that the sale 
by a com])any of its whole undertaking and business to 
a new company was held to be valid, notwithstanding that 
its assets were the subject of a floating charge, as such a 
sale was authorised by the company’s memorandum of 
association (Foster v. Borax Go., [1901] 1 Oh. 326). 

A floating charge is converted into a fixed charge when 
anything happens to crystallise the iiosition of the com- 
pany vis-ci-vis the lender ; in other words, when any of 
the conditions just outlined m the debenture come to 
pass — ^for the most part when the company defaults in 
making rejiayment and a receiver is appointed, or when 
it goes into liquidation. Then the charge ceases to float, 
it fastens on the assets concerned, and the lender has a 
specific charge on such assets with all the remedies of 
possession or sale. But you must take some positive 
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step in. order to crystallise the position — ^merely making 
demand on the company and awaiting developments is 
not sufficient. 

There is possibly no need for me to point out the un- 
desirability of taking a debenture containing only a 
floating charge as security, for the company is at perfect 
liberty to sell its stock, call in its book debts, pay off its 
unsecured creditors, and leave you high and dry with a 
charge that has nothing to fix on when the time arrives 
to deal with your security. Likewise, it is unsound bank- 
ing to make an advance on an unsecured basis to a com- 
pany with a debenture issue, for the holders of such 
debentures will have a prior right to be satisfied out of the 
assets covered by the debentures, and there will possibly 
be nothing left for the rmsecured creditors, of whom 
you will be one. 

Occasionally where a company without a debenture 
issue has been borrowing on an unsecured basis, you think 
the time has come to put matters on a, secured basis in 
view of the unsatisfactory trend of your customer’s 
affairs. There being no fixed assets left uncharged and 
no pohit in taking the guarantee of the impecunious 
directors, you may, as a desperate remedy, take a floating 
charge on the company’s assets in view of the stock that 
it is carrying. Your hopes of security may be illusory, for 
should the company go mto hquidation within twelve 
months of the date of the charge, it will not avail you ex- 
cept for any fresh moneys lent on the strength of the 
charge, unless it can be shown that the company was 
solvent immediately after the creation of the charge 
(Section 322, Companies Act, 1948). 

In other words, the company, with insolvency in sight, 
will not he allowed to prefer you to other creditors by 
giving you security for an existing debt. Of course, if 
you take a debenture with a specific charge, in such 
circumstances it may possibly amount to a fraudulent 
preference. 
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Then, suppose you take a floating charge to secure an 
existing debt and the company goes into liquidation with- 
in twelve months, what is the position if the account is 
still overdrawn but has boon active since the date of the 
floating charge in the sense that there have been payments 
into and payments out of the accoixnt ? It would appear 
that the third rule as to the appropriation of payments, 
Imown as the rule in Clayton’s case, could be applied, 
and credits to the account since the date of the charge 
appropriated to the debt existing at the time the charge 
was taken, subsequent drawings being in the nattue of 
fresh accommodation. 

Thus the balance due at the time the company goes 
into liquidation can be said to be “cash ixaid to the com- 
paixy . . . subsequently to the creation of and in con- 
sideration for the charge” (Section 322, Companies Act, 
1948). The case of In re Thomas Mortimer, Ltd. (1926), 
bears out this contention. 

Formalities in Taking Debentmes as Security. Now let 
us glance at the formalities to be ob.sorvod in taking 
debentures as security. It is essential, of course, to make 
sure that no mortgages or debentures are outstanding 
that are likely to affect your security, and this means 
searching the company’s file at Bush House. But you 
must also make sure that there are no uncancollod re- 
deemed debentures in existence. 

A company may redeem or pay off a debenture, but 
need not cancel it ; it can keep the debenture on its regis- 
ter of charges and put it into cold storage, as it were, 
usually by placing it in the name of a director as its 
nominee. Such a debenture can be re-issued, and the 
Act of 1929 altered the conditions surroxmding the 
keeping alive of such redeemed debentxxres and also the 
conditions attaching to their re-issue. 

Before 1929, in order to keep a redeemed debenture 
alive, the company had to do something to shew such an 
intention, such as transferrmg it to a nominee for the time 
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being. Any such debentures that were reissued, started 
life afresh — ^they were subject to any charges that might 
have been given subsequent to their first issue. 

By the Act of 1929, re-enacted in Section 90 of the 
1948 Act, a redeemed debentiu'e is not cancelled unless 
the company by resolution or some other act indicates 
that it is cancelled, or uidess there is any express or implied 
provision in the articles. Furthermore, by Section 75 of 
the 1929 Act as re-enacted by Section 90 of the 1948 Act, 
uncanceUed debentures re-issued after 1st November, 1929, 
go forth into the world with aU the priorities attachmg to 
them that they had at the time of their original issue. It is 
not difficult to see, therefore, that any mortgage or deben- 
ture that you may take might possibly be postponed to an 
old debenture re-issued after you had taken your security. 
The risk, though remote, is real, and therefore inquiries 
should be made of the company concerning any such 
debentures, and if they are in existence the directors 
should be asked to cancel them. 

Having satisfied yourself that the charge given in the 
debenture is not subject to prior encumbrances, you will 
proceed to get your debenture duly sealed by the company 
and to get registration effected at Bush House within 
21 days of its execution. A copy of the certificate of 
registration will be endorsed on the debenture. A deben- 
ture giving a charge on land will not require registration 
also as “a charge on land or any interest therein.” (Sec- 
tion 96 (7), Companies Act, 1948.) 

If the debenture contains a specific charge on registered 
land or land in Yorlcshire, registration will be required 
at the respective registries, also. The debenture will 
want stamping within thirty days of its date at the rate 
of five shillings per cent on the amount covered, or if it 
is drawn to secure all moneys, on the highest amount 
it is proposed to lend for the time being. 

Appointment of Receiver, It may be that to safeguard 
your advance it is necessary to appoint a receiver to lay 
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hands on the assets charged under your debenture, in 
order that they shall not be dissipated by the company. 
You -will probably take powers in the debenture to put a 
receiver in, but whether you act under such power or 
apply to the Court for the appointment, the Registrar 
must be informed within seven days on Rorm 53, other- 
wise a penalty of £5 iier day is incurred. 

Usually the power of appointment of a receiver con- 
tained in a debenture is accompanied by power for such 
a party to take possession of the company’s assets and to 
carry on and manage the business, and to use the net 
profits of the company and the proceeds of sale of the 
security in paying the expenses of the receivership, interest 
on the debenture, and the principal sum due. 

If a receiver is appointed at the instance of an outside 
party the first thing to do is to sec the evidence of his 
appointment in the shape of the copy of the Order of 
the Court or the document under the hand of the 
debenture ho]dcr(s). If you have a credit balance on 
the company’s account you must pay it over to the 
receiver, provided that a floating charge was contained 
in the debenture, otherwise the receiver’s powers will 
only extend to the assets that are the subject of the 
fixed charge. 

If, in addition to the credit balance, you have claims 
on the comijany in the shape of a debit balance on anothgr 
account, what is your answer to any attempt on the re- 
ceiver’s part to lay han ds on tho credit balance 1 Inasmuch 
as a banker always has a right of set-off between two 
current accounts in the same right when anything happens 
to crystallise the position, it would appear that you would 
he entitled to set such credit balance off against any debit 
accounts of the company, and only to pay over to the 
receiver any resultant balance. 

Nevertheless, in cases where companies borrow against 
credit balances or require net accommodation on two 
or more accounts some banks insist on a resolution of 
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the directors admitting a right of set-off in order to put 
the matter beyond all doubt. 

Liability of Receiver. If a receiver for debenture holders 
opens an account with you, an application by him for an 
advance requires espeoial care. You must discriminate 
between a receiver appointed by the Court and a 
receiver appointed under powers given in the debenture 
or trust deed. 

In the first case he is an officer of the Court and is the 
agent of neither the company nor of the debenture holders. 
Usually he will apply to the Court for leave to borrow any 
moneys required, and, if successful, an Order is generalljr 
made giving the bank a charge over the assets of the 
company, in priority to the debenture holders’ claims, in 
respect of any advances made. Care must be taken to 
see that any limits imposed by the Court are observed. 
In the absence of the leave of the Court to borrow, the 
receiver will be personally liable. 

In the case of a receiver appointed out of Court he will 
be considered the agent of the company or the debenture 
holders, according to the terms of the debenture or trust 
deed. Where he is not expressly constituted the agent of 
the company, he will be looked upon as the agent of the 
debenture holders, "who will be liable for any debts 
properly incurred by him. 

If power is given in the document appointing the 
receiver for him to carry on the business of the company, 
there is possibly an imphed power for him to mortgage 
its assets to that end, but it is advisable to get the deben- 
ture holders to postpone their claims on the company’s 
assets in favour of the charge given by the receiver. 

A case heard in the Court of Appeal was concerned 
with the question of liability of a receiver for a borrowing 
undertaken in performance of his duties. In Mucld v. 
National Provincial Bank Ltd. (1931), the facts were 
that the receiver for the debenture holders of a brick com- 
pany had opened an account Avith the National Provincial 
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Bank Ltd., and in an effoid to preserve the business of 
the comiiany had overdrawn the aeoount without security 
to the extent of £2818. Apparently to regularise matters, 
he I3ut into writing the following admission: “I bog to 
inform you that I accept full liability for the amount 
owing to the bank by me from time to time in respect 
of my account with you as receiver of the above 
company.” 

When sued for the money he contended that this letter 
was not an admission of personal liability, but only of 
liability as receiver. In confirmmg the finding of the lower 
Court that the liability Avas a personal one, the Master 
of the Rolls said; “It seems to be that the liability is 
accepted by Mr. Mudd in the plainest and simplest 
words.” 

This sort of position cannot arise since the jiassing of 
the Companies Act, 1948, for Section 36!) makes a receiver 
appointed (mt of Court iiersonally liable for any contract 
entered into in performance of his functions in like manner 
as a receiver appointed by the Court. 

LikoAvise a receiver a])])ointcd out of Court is noAV 
entitled under Section 369 to apply to the Court for 
directions — a facility not previously available to him. 

Wages Cheques. A source of considerable trouble Avhen 
you are dealing Avith a borroAving com])any Avhioh appears 
to be hovering on the brink of liquidation, is the payment 
of its weekly wages cheque. The non-payment of such a 
cheque may well precipitate the crisis Avhich all parties 
have been trying to avert ; the payment thereof may only 
result in increasing a bad debt. There is now, however, 
some measure of relief found in Section 319 (4) of the Com- 
panies Act, 1948. This provides that a lender of money to 
a company for the payment of salaries or Avages shall have 
the same right of priority in a Avinding-up as the clerk, 
servant, workman or labourer etc., Avould have had if he 
had not been paid. In a winding-up such a party is 
entitled to payment in full of salary or wages for the 
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preceding four months up to a sum not exceeding £200. 
Consequently, any advance by a bank for the express 
purpose of providing wages or salaries can be regarded as a 
preferential claim up to the statutory limits in the event 
of the company’s liqmdation. Some banks accordingly 
charge wages cheques to a separate account in circum- 
stances where the company’s fortunes are not too bright 
and proof as a preferential creditor in the event of liquida- 
tion would be of advantage. 

The case of National Provincial Bank v. Freedman 
and Bubens, reported in the Journal for October, 1934, 
is justification for adopting the above course. 



CHAPTER IV 

GUARANTEES 

I PKOPOSE to direct your attention to some asxjects of 
tlie guarantee as a type of banking security and to survey 
these asi^ects in some measure of fullness from a practical 
j)oint of view. I want first of all, however, to stress the 
necessity for a working Imowledge of the forms of charge 
in use by your respective offices, and in doing so I am 
only emj)hasising what a distmguished hne of legal gentle- 
men have said on this platform when discussing the legal 
implications of banking securities. 

I am i^leading this matter for two reasons. Firstly, 
although intending borrowers are jorone to put pen to 
Xaaper when signing a form of charge, without j)ausing 
to inquire as to its significance, you are occasionally 
confronted by an enquiring customer or an inquisitive 
guarantor, who wants to know the why and the wherefore 
of certain clauses in the document before him, and in 
such a case it is highly desirable that you should be able 
to enlighten him in a general way. 

Indeed, I suggest that in view of the far-reaching 
powers that are jmt into a banker’s hands in the average 
security form, it is expedient, if not essential, to point out 
to a prospective guarantor that by signing your form of 
guarantee he is contracting orrt of most of the rights and 
remedies with which the law has endowed a surety ; to 
explain to a borrower against title deeds that in signing 
a bank form of mortgage, he contracts out of many of the 
rights appertaining to a mortgagor. Of course, in soine 
oases it is expedient to suggest to such a party that refer- 
ence should be made to his solicitor. 

Secondly, a working acquaintance with these forms is 
desirable, so that in cases of emergency you should know 
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what latent powers are wrapped up in them, in order to 
he able to take up a prompt line of action in the interests 
of the bank. 

The Guarantee. We will now consider the guarantee 
as a type of bankmg security. 

There is an illusory comfort about a guarantee, prob- 
ably due to the fact that it is fairly easy to obtain, for 
when you have rehearsed with your customer most of the 
orthodox forms of security you find that his house is 
already mortgaged, his War Loan — ^that faint far echo 
of his war-time profits — has been sold, he has already 
borrowed on his life policy from the insurance company, 
and when you desperately fall back on the suggestion 
of a guarantee, the borrower can usually suggest a relative 
or a friend who can be persuaded to stand as surety for 
his advance. 

Be very careful, however, to let the persuasion come 
from your customer and not from yourself, for if the 
prospective surety commits himself to a guarantee you 
will find yourself in an awkward plight if, when you have 
to request him to fulfil the terms of his undertaking, he 
alleges that he entered into the contract at your behest. 
“A contract of suretyship is one in which I think that 
everything like pressure used by the intending creditor 
will have a very serious effect on the validity of the con- 
tract” (Fry, J., in Davies v. London and Provincial 
Marine Insurance Co. (1877), 8 Ch.D. 469). 

The security behind a guarantee is the instant 
abihty of the guarantor to pay when called upon, and 
although a banker’s unqualified report on a surety’s 
financial standing may give an advance a well-covered 
aspect, it must be remembered that men’s fortunes may 
change in a night, and the experience of the last few years 
is that an undoubted guarantor is often hit by the very 
circumstances that cause the debtor’s default ; or possibly 
his investments have so shrunk in value, or his resources 
are so bound up in the equities of mortgaged properties, 
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that he must needs crave your indulgence and ask 
for time. 

In other words, you must never forget that an advance 
against a guarantee unsupported by collateral security is 
in effect an unsecured advance to the guarantor, and you 
should accordingly take every means of ascertaining that 
the guarantor’s financial strength is such as will permit 
of a ready discharge of his liability, not only now, but 
also at a future date. If he happens to be a customer of 
yom’s, this should not be chffieult, but should he bank 
elsewhere, it is necessary to appreciate the subtle dis- 
tinctions in a baziker’s oxfinion — “is good for the sum 
named” is on a different plane from “should be good for 
the sum named,” for exainxfie. In these days of changing 
fortunes it is especially necessary that status enquiries 
about guarantors should be answered with particular 
disorimmation azid care, and if the surety’s resoturoes are 
not liquid due enqzhaais should be laid on this fcatm-e. 

Enquiry of Banker. It is the xjractice in sozno quarters 
to enquire of the surety’s banker for a sum in excess of 
the amount of the guarantee, as a sort of insurance, and 
I think that in suoh a case yon should, in due com-se, 
inform your brother banker of tho actual amount of the 
gziarantee that is taken, otherwise he will have an inflated 
idea of his customer’s commitments. It is a sound prac- 
tice to enquire concerning a joint and several guarantor 
as if he were in fact a sole guarantor, for you may have 
to rely on him alone. 

One further drawback about a guarantee is that there 
is usually a sense of grievance on the guarantor’s part if 
he is called upon to pay — ^that is the last thing he con- 
templated; he looked upon the obligation as a mere 
formality, and if he chances to be a customer of yom-s 
the enforcement of the liahihty often strains relations. 

Preliminary Formalities. Now let us look at the for- 
malities attendant upon the giving of a guarantee. Firstly, 
do not make any advances on the oral promise of a 
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prospective surety to give a guarantee, for by the Statute 
of Frauds any promise to answer for the debt of another 
must be in writing and signed by the surety, or there 
must be some signed memorand um or note of the agree- 
ment. If you made an advance before a guarantee was 
signed, relying on the word of the intending guarantor, 
you would have no remedy against him if he eventually 
refused to commit himself in writing. Then, do not be 
content with an informal document hi letter form if you 
can possibly avoid it, but get the surety to execute your 
standard printed form, wliich, as we shall see later, 
provides for all contingencies and is drawn to give the 
maximum of safeguards to the bank. Experience shows 
that the enforcement of an informal guarantee is often 
a costly and litigious matter. 

Again, it sometimes happens that a guarantor, acting 
under legal advice, objects to some of tbe clauses in your 
standard form ; be careful to get competent guidance 
regarding any addition or deletions, for the printed form 
of guarantee is the product of expert legal minds ; every 
sentence has a definite significance, and the deletion or 
addition of a word or two may rob you of some remedy if 
and when you have to enforce payment. 

A case in point is Westminster Bank Ltd. v. Sassoon, 
where the guarantor desned to limit her liability to a 
period of twelve months. A clause was, therefore, added 
to the document to the effect that “this guarantee will 
expire on 30th June, 1925.” On this date the account 
was broken, the borrower defaulted and recourse was 
had to the guarantor, who claimed, however, that her 
liability had vanished in smoke at the expiration of 
twelve months. Of course, the intention was obvious, 
that at the end of the period the position should crystallise, 
and “expire” was the wrong word to use— “ determine ” 
is the word to be employed in such a case. 

Occasionally, as a matter of convenience, you may get 
the form of guarantee executed before you have made the 
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necessary enquiries conoeriiing the worth of the guarantor. 
In such a case be careful to make it plain to the borrower 
and the surety that the signing of the guarantee has not 
committed you to the advance. 

If you happen to take a guarantee limited to a certain 
period, in addition to breaking the account at the date the 
guarantee is determined, it is advisable to remind the 
guarantor that he is liable for the figure standing in your 
books, otherwise he may mistakenly think that your 
silence implies that his liability is finished. This is a matter 
of expediency however, and the absence of advice on your 
part would not release the guarantor. Likewise, the 
debtor should be reminded in due course that the crucial 
time is approaching when a cessation of credit facilities on 
the strength of the guarantee will occur. 

Then see that the guarantee is executed in your pres- 
ence or in the presence of another banker or of a solicitor, 
who can duly witness the signature of the guarantor. 
To entrust the doounrent to the debtor for completion 
is to invite trouble later on, for the guarantor may set 
up misrepresentation as to the document he signed, or 
possibly may contend that his signatm’o has been forged. 
In Garlisle and Cumberland Banking Co. v. Bragg, [1911] 
1 K.B. 489, the execution of the guarantee was loft to 
the debtor, who induced the guarantor to sign under the 
pretext that the form was an insurance paper. The bank 
was not allowed to recover on the guarantee, on the ground 
that the guarantor’s mind did not go with his pen. 

Offering Advice to the Guarantor. While an astounding 
number of people are content to put their signatme to a 
guarantee form without pausing to enquire as to the 
nature of the liability tmdertaken, you occasionally find an 
inquisitive man who desires to know exactly what it all 
means, and in such a case the knowledge of your form of 
guarantee, which I urged just now, will be useful. In fact, 
I suggest that whether the guarantor is prepared docilely 
to append his signature without enquiry or not, it is 
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expedient to enlighten him as to the habihty he is under- 
taking. Happily, this does not involYe a tortuous 
explanation of each and every clause in the document, 
for if you warn him that once he has signed the guarantee 
he has boimd himself irrevocably to the extent of the sum 
named therein, and that there are no circumstances in 
which he will be able to wriggle out of his habihty, you 
have acted in perfect fairness. He should be told that if he 
pays he cannot expect to inherit ah your rights and 
remedies against the debtor unless his payment satisfies the 
whole debt. In some cases a copy of the guarantee is 
given to the surety, who duly acknowledges it on the 
original document. 

Incidentally, it is not a bad idea to point out to the 
debtor, who sees in the guarantee an end of all his troubles, 
that if the bank gets paid by the guarantor the slate is not 
wiped clean as far as he (the debtor) is concerned, for 
the right of recovery is only shifted from the banker 
to the guarantor, who now becomes the borrower’s 
creditor. 

Women as Guarantors. This matter of explaining the 
purport of a guarantee, whilst merely expedient in the 
case of the male sruety, becomes imperative in the case 
of a woman guarantor. Notwithstanding the enlargement 
of woman’s status economically and politically during 
the last half century, the presumption of law is that she 
is incapable of understanding a business transaction by 
the exercise of her own wit — when it is to her advantage 
not to understand. Thus, it is the practice of bankers, 
wherever possible, to arrange for a guarantee by a woman 
to be executed under the guidance of her solicitor, in 
order that she may not aftenvards avoid her habihty 
by asserting that she did not imderstand the implications 
of the document she executed. If a married woman 
guarantees her husband’s account it is usual to have on 
record not only competent evidence that she Imew what 
she was doing, but also an admission that she entered into 
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the contract freely and voluntarily and was not subject 
to the duress of her husband. 

There is a tendency in some quartons to think that this 
precaution is particularly necessary in the case of a 
married woman, because she is piresumed to be tinder the 
dominion of her husband, and the case of Bank of 
Montreal v. Stuart and Another, [1911] A.C. 120, is usually 
cited in support of this contention. But this dealt with 
special circumstances, where a wife who was a confirmed 
invalid was prevailed upon to give a guarantee for her 
husband, and despite her denial of duress or misrepre- 
sentation it was hold that she was not a free contracting 
party, “her evidence merely showing how deep rooted 
and how lastmg the influence of her husband was.” I 
submit that the decision in this ease does not vary the 
earlier case of Howes v. Bishop and wife, [1909] 2 K.B. 
390, where in seeking to avoid liability on a promissory 
note which she jointly signed with her husband, Mrs. 
Bishop pleaded, amongst other things, that she was 
subjected to the undue influenco and iiressuro of her 
husband. 

It was held that the relation of husband and wife is 
not similar to that of solicitor and client, guardian and 
ward, trustee and beneficiary, where undue influence can 
be presumed. The heading of the Law Report says: 
“There is no general rule of universal application tliat 
the rule of equity as to confidential relationship neces- 
sarily applies to the relation of husband and wife so as 
to throw on the husband, or the person who is suing the 
wife, the onus of disproving an allegation of undue 
influence.” One of the Lords of Appeal said, however, 
“I must not be understood to be laying dowm a rule that 
in no case where a -wife acts on her husband’s instructions 
and under his influence is it necos,sary to show that she 
has received independent advice. There may be circum- 
stances whore the mere signing of the document by the 
married woman is not of itself sufficient to render her 
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liable on it, but in my opinion there cannot be a general 
rule of uniyersal application that the rules of the Courts 
of Equity as to confidential relationship necessarily apply 
to the relation of husband and wife.” Thus, failure to 
get the admission of a married woman that she guarantees 
her husband freely and Yolmitarily would not in itself 
invalidate the contract, but it is a banking practice to 
get such an admission as a matter of expediency to shut 
out any possibility of midue influence being set up by the 
wife when she is called upon to pay. If you are going to 
insist on legal advice being tendered in such circumstances, 
it is just as well that the branch solicitor should not act 
in case it is alleged later that he was interested on your 
behalf. 

In cases where it is not practicable to get a guarantee 
executed under the guidance of a solicitor, it is customary 
to obtain the woman guarantor’s signature to a declara- 
tion written on the form itself to the effect that the docu- 
ment was explained to her and that she understood its 
tenor and signed it of her own free will and accord. 

Companies’ Guarantees. Guarantees given by limited 
companies should be the subject of special care, for unless 
there can be construed from the company’s Memorandum 
of Association a clear power to engage in such contracts, 
the company will not be bound. Unless this power is 
laid dowm in the plainest possible terms it is desh'able to 
seek legal opinion on the matter. 

Subject to anything in the Articles the guarantee of a 
company can be executed tmder the hand of a duly 
authorised official, and you should file with the document 
a certified copy of the resolution of the board authorising 
the official to sign the document. This method involves 
a sixpenny stamp only, whilst if the guarantee is sealed by 
the company, ad valorem duty at the rate of five shillings 
per cent on the amount of the guarantee is required. 

A certified copy of the resolution of the Board author- 
ising the giving of the guarantee should be taken, in 
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which, it should be stated that the guarantee is to be 
given in the form and terms of the specimen guarantee 
attached. Otherwise, if the resolution merely speaks of 
the giving of a guarantee for £x, trouble may arise sub- 
sequently if the company (or, more probably, the hqui- 
dator) is called upon to pay, for, as we shall see later, the 
bank form of guarantee is something very much more 
than an engagement for a definite amount of money, and 
it might be contended that the guarantee executed by 
or on behalf of the company was a very different contract 
from that authoiised by the Board. 

In the ordinary way a company is prohibited by Section 
190 of the Companies Act, 1948, from guaranteeing a 
director’s borrowing (see p. 59). 

Whilst on the subject of companies, I may remind you 
of the possible risk involved in taking the company’s 
security subsequent to the guarantee of the directors, for, 
if these dh’ootors voted on the resolution authorising the 
charging of the security, and the articles do not expressly 
permit them to vote on a contract in which they are 
personally interested, the security may be void as against 
a liquidator, inasmuch as the resolution authorising its 
issue was passed by directors who were personally inter- 
ested, in that their guarantee liability might as a conse- 
quence be lightened ( Victors, Lid. v. Lingard, [1927] 
1 Oh. 323). If there are not sufficient uninterested 
directors to pass the necessary resolution, it should be 
passed by the company in general meeting. 

Guarantees given by a firm should be executed by all 
partners therein, unless specific authority is given for 
one to sign on behalf of the others. The power of one 
partner to bind his co-partners does not ordinarily extend 
to the giving of guarantees. 

A guarantee should not be taken from a minor, for he 
cannot be bound under the instrument, being incapable 
of entering into contracts other than for necessaries. 
The attainment of his majority will nokpme tho defect, 
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for a contract of guarantee is not included in the class of 
contracts which, unless he repudiates them, are binding 
when a minor reaches the age of twenty -one. 

The Banker’s Duty to Disclose. It now remains for us 
to discuss the duty, or otherwise, of a banker to put the 
proposed guarantor in possession of all material facts 
concerning the principal debtor. A guarantee does not 
fall into that class of transaction known as contracts of 
the utmost good faith, where non-disclosure by one of 
the parties of all material facts will render the contract 
void. “The contract between the surety and the creditor 
is one in which there is no miiversal obligation to make 
disclosure” (Dames v. Londonand Provincial Marine Insur- 
ance Co., (supra)). A banker is not bound to volunteer 
information concerning his customer — ^the guarantor 
must look after himself, and he is not entitled to assume 
that the banker is going to enlighten him as to the debtor’s 
banldng habits or business standing. But suppose that 
the guarantor asks for information? According to Sir 
John Paget, you can answer without risk any questions 
put by the guarantor concernmg yom- relations with the 
debtor, for the latter’s introduction of the guarantor can 
be looked upon as an implied authority to disclose mate- 
rial information, or the occasion may be regarded as justi- 
fying disclosure. ( Vide Law of Banldng, 4th edition, 
p. 423.) Li his note to the Tournier case (Legal Decisions, 
Vol. 3, p. 312) Sir John, commenting on the Judge’s third 
instance where disclosure of a customer’s account is 
justified — ^where the interests of the bank require it— again 
suggests that relevant questions by a proposing guarantor 
may be safely answered, as the interests of the bank 
clearly require that it shall not jeopardise its own 
security. 

I cannot find any case-law on this matter, and possibly 
a customer would have a hard job if he sued a bank for 
breach of duty in disclosing the state of his account to 
a prospective guarantor. Nevertheless, I suggest that 
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if a guarantor showod a cleau-e to cross-examine you on 
your customer’s banking and business habits, you should 
endeavour to got the latter’s authority for a. fidl disclosure, 
or try to arrange for a joint meeting with guarantor and 
debtor. 

But if a guarantee is not a contract of the utmost good 
faith, it is in some instances a hrst cousin to it. For 
example, where it is obvious that the guarantor is labour- 
ing under a misapprehension regarding the debtor’s 
affairs, the banker mu.st put him right. In a Scottish 
case {Royal Bank of Scotland v. Greenshields, [1914] 
S.C. 269) it was said : “The only circumstances in which a 
duty to disclose would emerge and a failure to disclose 
would be fatal to the banl?;’s case would be where a 
customer put a question or made an observation in the 
hearing of the baaik agent, which would inevitably lead 
anyone to the conclusion that the intending guarantor was 
labouring under a misapprehension as to the customer’s 
indebtedness.” In other Avord.s, to keep your mouth shut 
in some circumstances is as injudicious and risky as an 
over-optimistic verbosity concerning your customer ; 
silence in some circumstances is as dangerous as the spoken 
word. As was said in the case just qirotcd : “Very little 
said that ought not to have been said and very little not 
said which ought to have been said would be sufficient 
to prevent the contract being valid.” 

If any information is divulged to the guarantor either 
volmitarily or otherwise, care must be taken that it 
corresponds with the facts for “a contract of guarantee, 
like any other contract, was liable to be avoided if induced 
by material misrepresentation of an existing fact, even if 
made innocently.” (Lord Atkin in McKenzie v. Royal 
Bank of Canada, [1934] A.C. 468.) 

^Vhile the guarantee is current the banker is under no 
duty to advise tho guarantor of any change in the debtor’s 
position. In National Provincial Bank of England, Lid. 
V. Qlantisk, [1913] 3 K.B. 336, where the debtor was 
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using the guarantee for purposes not contemplated by 
the surety, it was held that there was no duty on the part 
of the bank to advise the guarantor. 

The guarantor is not entitled to be shown the debtor’s 
account while the guarantee is running, but he can demand 
at any time to loiow the extent of his liability. In the 
usual case where the surety guarantees the whole debt 
with a limitation on his liability, it has been suggested 
that he is entitled to know the total figure of the debtor’s 
advance, but I imagine the usual practice is to confine 
the information to the amount for which the guarantor is 
actually liable at the time of enquiry. 

The Guarantor’s Responsibilities. Now let us look at 
the responsibilities and liabilities which a guarantor 
undertakes when he binds himself under a bank form 
of guarantee. 

Some of you may wonder why it is necessary to envelop 
a plain promise to be collaterally answerable for the debt 
of another in such a welter of words and phrases as is 
found in the average printed form. It is true that a simple 
imdertaldng in ^vriting such as “I guarantee A, B. for a 
sum of £100” would give you some sort of right against 
the guarantor, but you would be cramped in your lending 
relations with A, B. and might easily find yourself deprived 
of your remedies against the surety. And that is why you 
find your guarantee form bristling with provisions against 
certain contingencies — provisions that subordinate the 
guarantor’s rights to those of the bank. 

The key to the complicated document in use is found 
in a right appreciation of the guarantor’s position. This 
arises from the fact that there must be three parties in 
respect of a contract of guarantee— the principal debtor 
(the borrower), the principal creditor (the banker), and the 
surety. The guarantor is a potential debtor of the bank, 
for he has to pay if the debtor defaults. He is likewise a 
potential creditor of the borrower, in that if he pays what 
is due to you he steps into your shoes and is entitled to 
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all the rights and remedies which you would have over 
against the debtor. Hence, if there is no principal debtor 
capable of being sued there is no guarantee as such, for 
if the surety pays you there is no remedy left for him to 
pursue. Thus, advances to imiiersonal bodies like clubs, 
unincorporated societies, etc., cannot, strictly speaking, 
be effectively guaranteed, for there is no one capable of 
being sued for the debt. Likewise, there cannot strictly 
be a guarantee of an infant’s debt, for the guarantor will 
not have any right of action against the infant, if he 
discharges his liability. In Ooutts & Co v. Browne- 
LecJcy, [1946] 2 All E.R. 207, two joint guarantors had 
guaranteed a minor’s account, aU parties being aware of 
his infancy. The guarantors successfully resisted a claim 
by Coutts & Co. for the amomit of their liability on the 
footing that if there is no legal redi’ess against the principal 
debtor, there is likewise no redress against the guarantor. 
One bank, at least, provides for this contingency by a 
clause which recites: “I agree that any sum or sums of 
money which may not be recoverable from the undersigned 
on the footing of a guarantee, whether by reason of any 
legal Hmitation, disability or incapacity on or of the 
principal, shall nevertheless bo recoverable from the 
undersigned as sole or jjrincipal debtor.” 

Tlie Guarantor’s Rights. Because of the dual position 
which a guarantor occupies, the law has clothed him with 
all sorts of rights. “A surety is undoubtedly and not 
mijustly the object of some favour, both at law and in 
equity. It is an equity which enters into our system of 
law that a man who makes himself liable for another 
person’s debt is not to be prejudiced by any dealings, 
without his consent, between the secured creditor and 
the principal debtor” (Earl of Selborne, L.O. In re 
Sherry (1884), 25 Oh.D. 692). 

I have said that in the absence of other provision, if the 
surety pays what is due under his guarantee he steps into 
the creditor’s shoes and inherits all the latter’s powers 
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and remedies. Not only is he entitled to an assignment 
of the guaranteed debt so that he may proceed against 
the debtor, but he is entitled to the benefit of any 
of the debtor’s securities that are in the creditor’s hands 
to secure the same debt.* 

If during the currency of the guarantee the debtor is 
allowed to deal with any of his securities covering the same 
debt, the guarantor can claim to be released from his 
obligation, for this is a case where he is prejudiced by a 
dealing between the creditor and the principal debtor, 
inasmuch as the securities which he would be entitled 
to take if he paid what was due are no longer available. 

If the creator “gives time” to the debtor— to use a 
legal phrase— that is to say enters into a binding contract 
to extend credit to the borrower, or takes his note of hand 
payable at a future time, the guarantor could normally 
claim to be released, for he has been prejudiced in that, if 
he paid what was due imder his guarantee, he could forth- 
with turn round on the debtor for reimbursement. But 
his remedy has been postponed, as the creditor has bound 
himself not to press for repayment for a definite 
period. 

Once again, suppose your customer, the debtor, is 
heading fast towards bankruptcy and the bank in common 
with other creditors agrees to a composition to save the 
expense of banluuptcy proceedings, the guarantor could 
repudiate his liabihty — he has been prejudiced, for, if 
he chooses to pay up, he will find himself fettered in his 
rights against the debtor. He might have chosen to find 
his remedy in putting the debtor into banlrruptcy, but 
this course is now denied him, as the banker has assented 
to a composition outside bankruptcy. 

You wiU therefore appreciate that a guarantee would 
be a very embarrassing form of banking security if a 
surety were left in possession of all his legal rights, and 
accordingly the modern form of banlt guarantee is specially 
* See page 108. 
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drafted to give a banker tlie utmost freedom of action 
and to take away from tbe guarantor all those rights 
and remedies that woidd be likely to eonllict with the 
bank’s interests. 

The case of Perry v. National Provincial Bank Ltd., 
[1910] 1 Oh. 464, is interesting in this connection, as it 
shows that a surety cun contract out of the rights with 
which the law has endowed him. In this case, the bank 
released the prhioipal debtors' imder an arrangement 
whereby it received as consideration for so doing certain 
debentures of a company formed to take over the debtors’ 
assets. A sm’ety, who had mortgaged deeds as part security 
for the principal debtors, thereupon claimed his release 
on the score that the principal debtor having been for- 
given, his suretyship was at an end. The mortgage, how- 
ever, gave the bank power “to compound with — accept 
compositions from and make any arrangement with the 
debtors.’’ In the Appeal Court, the surety was held to be 
still liable, and the Master of the Rolls said : “ It is perfectly 
possible for a siu’ety to contract witH|a creditor in the 
suretyship instrument that notwithstanding any com- 
position release or arrangement, the surety shall remain 
liable although the principal does not.” 

The Contents of the Guarantee. Let us now address 
ourselves to the chief stipulations and conditions usually 
found in a bank form of guarantee. First of all, the 
precise liability of the surety is laid down ; secondly, 
precautions are taken to prevent the operation of the 
rule in Clayton’s case; thirdly, the circumstances under 
which the bank and the surety can respectively determine 
the guarantee are enumerated, and, lastly as mentioned 
just now, the ordinary rights of a guarantor are 
categorically renounced in favour of the bank. 

Firstly, as to the sum involved. It is customary for the 
surety to guarantee the wdiole debt, ■with a limitation on 
the sum recoverable, rather than to guarantee a specific 
figure. To the layman this may seem like splitting hairs, 
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but there is a world of difference between “In considera- 
tion of your advancing the sum of One hundred pounds 
to A, I guarantee the due repayment thereof,” and “I 
guarantee the due repayment of all moneys now or at any 
time due to you or remaming unpaid by A, provided always 
that the amount for which I shah be liable shall not exceed 
One hundred pounds.” In the first case the limitation is 
in the wrong place, and if you were to advance more than 
.€100 the guarantor might be able to avoid payment on the 
grounds that the contract had been broken — the limitation 
should never refer to the advance, but to the liability, and 
the consideration should never be recited as the lending 
of a definite sum, but in some such form as opening an 
account with the debtor or continuing his existing account 
or granting accommodation to him. This is illustrated in 
Burton v. Gray (1873), L.R. 8 Ch. 932, where a guarantee 
was given to a bank as follows : “In consideration of your 
lending F. B. £1000 for seven days from this date, I 
deposit certain title deeds.” The bank did not strictly 
fulfil the condition by placing £1000 to the credit of F. B., 
but allowed him, during the next seven days, to overdraw 
his account to an amomit somewhat less than £1000. 
It was held that the bank had no hen on the title deeds, 
as it had not fulfilled the condition. 

But more important is the effect of the second formula 
if the debtor becomes bankrupt. Where the guarantor 
makes himself responsible for the entire debt, even though 
he limits his habihty, he cannot claim to prove in bank- 
ruptcy unless he pays the enth-e debt, and it is usual for 
this to be emphasised by a subsequent clause whereby the 
guarantor undertakes to keep out of the picture and not 
to prove in competition with the banker on the debtor’s 
estate. If the surety had guaranteed a named sum he 
could, on payment of that amount, prove for dividend on 
the debtor’s estate, and you would have to reduce your 
proof accordingly. If, however, he had guaranteed the 
entire debt with a limit on the amount recoverable, you 
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are entitled, on payment by bini of the Hum named as the 
limit, to place it in suspense and to prove for the entire 
debt, bringing the guarantor’s contribution into account 
afterwards. A simple case will illustrate the point at 
issue. If you had a debt of £1000 seemed by a guarantee 
for £500, and your customer failed, you Avould have to 
credit the account with the £500 paid by the guarantor 
and prove for the uncovered balance of the debt — £500. 
Assuming ten shillings in the pound was paid, you would 
get £250 from the estate, and thus woidd make a bad 
debt of £250. If, hoAA’ever, the guarantee was for the whole 
debt Avith a limitation of liability of £500, you could put 
the surety’s payment of this sum on one side and prove 
for the Avhole debt of £1000. A dividend of ten shilhngs 
in the pound Avould yield you £500, and this, Avith the 
guarantor’s payment, Avould leave you covered for the 
Avhole debt. Things do not Avork out in such a simple 
manner in practice, but the i)rincii)lc embodied in the 
example is present in all eases where the whole debt is 
guaranteed. 

The case of In re 8ass, ex paHe Natiotuil Provincial 
Panic of E'jigland Ltd., [1890] 2 Q.B. 12, concerned exactly 
similar circxnnstanccs, Avhero there Avas a guarantee of 
the Avhole debt Avdth a limitation of liability and a folloAxing 
clause to the effect that the bank was at liberty to prove 
for dividends on the debtor’s estate without prejudice to 
its right of recovery from the surety of any balance 
thereafter oAving Avitliin the named hiuit in the guarantee. 
The trustee in bankruptcy disputed the bank’s right to 
prove for the full debt as it had received from the guaran- 
tor the amount for which he was liable. The Court held 
however, that the surety having paid part only of the 
debt, had no right to stand in the bank’s shoes in respect 
of the amount he had paid. 

The guaranteed debt is usually expressed to include 
any liability of your customer alone or jointly, including 
interest, commission and legal costs. Under some forms, 



oERTAiN Types op seoubity 


95 


interest and commission charges are recoverable over and 
above tho limit of the guarantee for a period of six months 
before demand is made on the guarantor. Out of abund- 
ance of caution it is the fashion to express the guaranteed 
debt, not as due or owing by the principal debtor, but as 
the amount remaining unpaid by him. This precision of 
phrasing is designed to avoid any attempt at repudiation 
of liability by the surety on the grounds that on the 
banlmuptcy of the debtor the money is not due or owing 
by him. 

One bank expresses the debt as due or owing by the 
debtor, but covers itself by inserting later, “Every sum 
of money which may now be due or owing to you, by the 
principal, shall be deemed to continue due and owing to 
you notwithstanding the bankruptcy of the principal.” 
LikeAvise, tho same precaution is taken to cover tho 
decease of the debtor, as it might then be argued that 
tho money is not due or owmg by him, but by his estate. 

The rule in Clayton’s case is avoided by relating the 
liability to moneys now or hereafter owing and by ex- 
pressing the guarantee as a continuing security. If the 
guarantee related to an existing debt only, any payments 
into the account would go towards its cancellation. 

The exact significance of the phrase “continuing secur- 
ity” is not always appreciated. Some people think that 
if a guarantee is given for a hmited period it is not a 
continuing security. Now the effect of these Avords is to 
save the operation of the rule in Clayton’s case — it 
extends the guarantee beyond the original advance to 
subsequent advances, and it matters not that the accomit 
goes into credit during its currency. 

The opposite type is a specific guarantee — one given for 
a named sum, in which case the advance should be taken 
on loan account on AA^hich all reductions must be per- 
manent, for if a fluctuating overdraft is taken all payments 
to credit will be appropriated in reduction of tho original 
guaranteed debt. A guarantee may be limited as to time 
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and still be a contimiing security, notwithstanding that 
during its currency the account fluotuates, for example, 
between debit and credit. 

Determination of Guarantee. Now as to the arrange- 
ments for determining the guarantee. On the banker’s 
part the terms of the guarantee usually entitle him to 
payment on demand or two or tluee days after demand, 
once the principal debtor has defaulted. The guarantor 
caimot ex]pect the banker to pursue every remedy against 
the borrower before calling on him, and there is no obliga- 
tion on the banker to resort to the debtor’s security before 
calling on the surety. “It is his (the guarantor’s) business 
to see whether the principal pays and not that of the 
creditor.’’ (Lord Eldon in Wright v. Sim'pson (1802), 
6 Ves. 714.) 

If it happens that the debtor has resources and is leaving 
the guarantor in the lurch, a banlc will usually take 
proceedings against him at the guarantor’s request, pro- 
vided that its costs are assmed, and in practice, if 
you hold securities of the debtor, you usually recoup 
yourself from this source before exerting pressure on the 
guarantor. 

The modern form of guarantee expressly states that 
payment is guaranteed “on demand being made in 
writing.” Unless demand is stipulated as a precedent 
condition of payment, the guarantee will require renewing 
at intervals, for the Limitation Act, 1939, begins to run 
in such a case in respect of each advance made on the 
strength of the guarantee — ^that is, from the time each 
cheque is honoured. 

Tins would mean in practice that shortly before the 
expiry of the sixth year of a guarantee under hand you 
would have to get an acknowledgment (which by the 
Statute of Frauds must be in writing) of the continuance 
of the liability on the part of the surety. The efficacy of 
inserting the words “on demand” in the guarantee is 
fotmd in the fact that until demand is made on the surety 
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the Limitation Act does not operate and yon are under 
no necessity to renew the security at intervals. 

In such a case there is small risk of the Act operating 
to your detriment, for even after aUo'wing for the indul- 
gence which a banker is always ready to show to a 
guarantor, it is difficult to imagme a case where, demand 
having been made, the banker has let matters slide for a 
period of six years. 

If a guaranteed account has been in credit for a consider- 
able period, and borrowing is then resumed, it is expedient 
to remind the surety of the existence of his liability, 
in case he had in mind the guaranteeing of the debtor’s 
account for a special purpose Avhich is now accomplished. 

Again, it may be that a guarantee was given for the 
purpose of financing the debtor in a specific matter, and 
if and when you are aware that this matter has been 
accomplished, it is only equitable to see if the guarantor 
wishes his liability to continue, although from the strictly 
legal point of view you would be quite safe in continuing 
advances, notwithstanding that the primary purpose for 
which the guarantee was given has been accomphshed. 

It is usual to provide that, in addition to the amount 
named as a limit in the guarantee, the surety will be liable 
for interest at five per cent per annum from the date of the 
debtor’s default to the time of payment by the guarantor. 

So much for the banker’s right to determine the guar- 
anteed liability ; what of the guarantor’s right to do so ? 
In the absence of any provision to the contrary, he is 
entitled to give notice to crystallise the position at any 
time. Usually, however, you will find that the bank 
stipulates for three months’ written notice before the 
guarantor can determine his liability. 

Authorities are at variance as to the banker’s right to 
continue to make advances on the strength of the guar- 
antee during the three months. One school of thought 
advocates reliance on the literal significance of the words 
in the notice clause, thus allowing you to oontmue the 
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account utibrokoii until tlie three months’ notice has 
expired. This may appear mequitable because at the 
time of receipt of the notice the debt may be inconsider- 
able, while by the time the notice has expired it may have 
mounted to a peak figure. 

So the other school of thought m-ges a course of conduct 
something like this : On rcceii>t of notice, call your cus- 
tomer in and inform him accordingly, arrange to pay 
cheques already drawn and outstanding, and undertake 
to honour cheques to be drawn in respect of commitments 
already entered into, but tell him that, apart from these 
transactions, no further accommodation wall be granted. 
There is no decided case on this particular point, but 
fortunately in practice matters can sometimes bo adjusted 
on a basis satisfactory to all concerned. 

I imagine that most managers in receipt of three 
months’ notice to determine a guarantee, would take an 
early opportunity of conferring with both the sm’ety and 
the debtor and coming to some mutually satisfactory 
arrangement. It may be that the debtor is a person 
undeserving of consideration, the sudden withholding of 
credit from whom would not greatly prejixdice bis ]JOBition, 
while the guarantor is a party whom you would like to 
placate. In such a case you could demand payment forth- 
with from the debtor and, on his dofaidt, exercise your 
right to demand payment from the guarantor, thus giving 
him the opportunity ho is seeking of etiding his liability. 

In this connection, a comment by the Editor of the 
Journal of the InstiUUe of Bankers, on page 151 of Vol. 
XLIII, is to the point — 

“The practical moral to be drawn is that while a bank 
should not attempt to hold the guarantor to his bargain 
under conditions which would entail imnecessary hardship 
to the latter, the clause (that is, for three months’ notice) 
is a useful one which should not be omitted from the 
banker’s form, and which there is good reason to believe 
the Courts would uphold if the banker, to protect his 
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own interests or those of his customer, should he induced 
to rely upon it." 

Then you will find that the guarantor gives the banker 
the express right to make any ari’angements ho likes with 
the debtor, to deliver up securities to him relating to the 
same debt, to grant time to him, to compound with him 
or enter into any sort of composition, and he renounces 
his rights to take over any of the debtor’s securities until 
the whole debt, and not merely the guaranteed part of it, 
is discharged. 

Other Stipulations. Finally, there are various stipula- 
tions of a minor nature, which experience has shown it 
is expedient to include. Thus, you will usually find a 
clause to the effect that the guarantee is additional to 
and not in substitution of any others given by the guar- 
antor for the same account. 

Then the surety covenants not to take security from the 
debtor in respect of his liabihty while the guarantee is 
current without the bank’s consent, and further agrees 
that, if he does do so, the amount of his liability will be 
increased by the amount by which the dividend received 
by the bank from the debtor’s estate is decreased. 

This clause is plainly designed to ensiue that the banker’s 
claim against the debtor’s estate is not whittled down by 
the fact that the debtor has earmarked some of his assets 
for the guarantor’s benefit. This covenant is probably 
so frequently broken because the guarantor is quite 
unaware of its existence. 

It is also usually provided that in the event of legal 
proceedings being taken to enforce the guarantee, a copy 
of the debtor’s accoimt, certified under the hand of an 
officer of the bank, shall be conclusive evidence of the 
state of indebtedness. Occasionally, where a siuety has 
referred the demand for payment to his solicitor, an 
attempt is made by the latter to get a copy of the bor- 
rower’s account. You are under no obligation to give this, 
however, unless and until the matter goes into Court. 
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A clause, common to most forms, provides for tlie 
continuance of the guarantee despite any changes in the 
parties concerned. Thus, if the principal debtor is a 
partnership, the constitution of which changes as a result 
of the death, retirement, etc., of a partner or of the incom- 
ing of a new partner, the guarantee given m respect of the 
old firm will likewise apply to the new firm which has been 
virtually created by any such changes. 

Likewise, the guarantor agrees that his liability shall 
continue notwithstanding either any change in the name 
of the bank or the amalgamation of the bank vuth another 
concern. Otherwise, if a guaranteed debt was continued 
after the amalgamation, the guarantor might claim that 
the amount owing at the time of the amalgamation (for 
which he would ordinarily be liable) had been wiped out 
by subsequent payments in, leaving him free. 

In a further clause, which is probably of more practical 
use, the guarantor admits his liability notwithstanding 
that the debtor, being ii limited company or other statu- 
tory body, has exceeded its borrowing powers, or has 
indulged in ultra vires borrowings. It is a source of groat 
relief when, finding that a borrowdng company has ex- 
ceeded the ]powors laid down in its memorandum, or has 
in some other way engaged in a borrowing beyond its 
power’s, you recall that you have the directors’ joint and 
several guarantee included in your security, containing 
such a clause. But while it will no doubt avail should a 
regular borrowdng become irregular or if you make an 
irregular borrowing innocently, I am bound to say that such 
a clause would be of little avail if you deliberately, with 
your eyes open, allowed a company to engage in a frankly 
ultra vires borrowing, because you were getting a guarantee 
for an avowredly illegal purpose. 

Let us now see how the foregoing matters work out in 
practice, 

I need hardly remind you that once a guarantee has 
been determined, whether by notice on the part of the 
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banker or guarantor, or following banlmiptoy of the 
debtor or the death or bankruptcy of the guarantor, you 
must break the account ; otherwise, by the operation of 
the rule in Clayton's case, any payments to credit Avill 
go in reduction of the guaranteed debt and any payments 
out of the account will not be covered by the guarantee. 

In some forms of guarantee there is a clause as follows — 
“In the event of this Guarantee being determined 
either by notice by me or my legal personal representa- 
tives, or by demand in writing by the Bank it shall be 
lawful for the Bank to continue the account with the 
Principal, notwithstanding such determination, and the 
habihty of myself or my estate for the amount due 
from the Principal at the date when the Guarantee is so 
determined shall remain, notwithstanding any sub- 
sequent payment into or out of the account by or on 
behalf of the Principal.” 

This is plainly designed to cover the case where, through 
madvertence or other cause, a guaranteed account is con- 
tinued without a break on the happenmg of determination 
by one or other of the parties. In the ordinary way, such 
oversight would result in the rule in Clayton's case operat- 
ing to the bank’s detriment as mentioned above. This 
clause, however, is a cautionary measure which will avoid 
such an unfortunate course of events. Some people think 
that it is ineffectual but, in fact, it is otherwise. The rule 
in Clayton’s case is not a rule of law but a rule of evi- 
dence — the breaking of the account demonstrates the 
intention of the bank to fix the guarantor’s habihty at 
the tune. 

Any doubts as to whether such a clause has any value 
were dispelled by the case of Westmimler Bank Limited v. 
Oond, [1940] where no break was made in a guaranteed 
account after the guarantee was determined. One of the 
grounds on which the guarantor sought to evade habihty 
was that the guaranteed indebtedness had been wiped 
out by transactions on the account subsequent to the 
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date of determination. Tlie Bank relied on the above 
clause which was contained in the guarantee and it was 
held that its effect was to prevent the rule in Clayton’s 
case operatmg in the guarantor’s favour. 

Whore the banker calls on the sxirety for payment, or 
the latter’s notice to determine his liability has expired, 
you occasionally open another account for your customer 
on the understanding that it is kept in credit. Now, when 
payment is actually made by the guarantor, you are under 
no duty to bring such credit balance into account — the 
surety is liable for the debt outstanding at the time the 
account was broken consequent on the determination of 
the guarantee. 

This was laid down in the api^eal ease of In re Sherry, 
London anil County Banhing Co. v. Terry (1884), 25 
Ch.D. 692, where the Cotrrt held that the bank in opening 
a fresh account on the determination of a guarantee was 
quite in order in carrymg subsequent payments-in to the 
credit of the now account. 

But it must not bo forgotten that during the currency 
of a guarantee a banker cannot arbitrarily divert credits 
to another account with a view to segregating the liabihty 
of the surety, who guarantees the “ultimate balance.” 
This phrase means the balance arrived at by taldng all 
accounts open at the date of determination into con- 
sideration, so that before you can state the sum duo under 
the guarantee you must combine all accounts standing 
in the debtor’s name in Ms own right. 

Sometimes, of com’se, you take a guarantee on the 
explicit understanding that it is to be applicable to one 
particular account only, and in such a case the question 
of the ultimate balance will not arise. 

Payments by Guarantor. A distinction must be noted 
between payments made by a guarantor before the bank- 
ruptcy of the debtor and those made subsequent thereto. 

In the first case, your action will primarily depend on 
the intention of the surety who makes the payment. If 
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he intends it to bo a support to his guarantee, and not a 
discharge thereof, you should place the money on a 
separate account — ^usually a deposit account, suitably 
earmarked. In the subsequent event of the debtor’s 
banlcruptcy, you oan prove for the entire debt, regarding 
the guarantor’s contributions as third party security, to 
be used after you have got all you oan from the debtor’s 
estate. 

If, however, the guarantor hitends the payment to be 
in discharge of his liability you should, in the absence of 
any provision to the contrary, place it direct to the credit 
of the guaranteed account and cancel the guarantee. 
If this payment does not -wipe out the debt, you will be 
at a disadvantage in the event of the subsequent bank- 
ruptcy of your customer, for you can prove only for the 
balance of debt remaining. 

This was made plain in the Scottish case of Machinnon’s 
Trustees v. Banh of Scotland, [1916] S.O. 411, where 
the sum paid by the guarantor before the debtor’s bank- 
ruptcy was placed to a suspense account, although it was 
intended by the guarantor as a discharge of his guarantee. 
It was held that the bank was bound to deduct such 
money from the balance due before proving in the sub- 
sequent banlcruptoy of its customer. 

Among other things it was held that the action of 
setting off interest on the guarantor’s contribution aga|nst 
interest on the principal debt showed that the bank 
regarded the money deposited as part payment of the 
principal debt. 

But some banks use a form of guarantee whereby the 
surety not only guarantees the whole debt, with a limita- 
tion on the sum recoverable from him, but also covenants 
to stand aside and not to compete with the bank as 
regards recovery from the principal debtor whilst any 
part of the latter’s liability to the bank is unsatisfied. 
Here is a specimen clause— 

This guarantee shall be applicable to the ultimate 
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balance that may become due to the bank from the prin- 
cipal, and until repayment of such balance in full, tho bank 
shall be entitled to retain, realise or otherwise dispose of 
in such manner as tho banlt shall think fit a.njr securities 
now or hereafter held by the bank and without any liability 
to accoimt to any of us for any proportion of such securities 
or the proceeds thereof until the said ultimate balance shall 
have been satisfied, and in the meantime none, of 'iis shall take 
any steps to enforce any right or claim, against the principal 
in respect of any sum, or sums paid by us or any of ns to the 
bank hereunder. 

Now, tho effect of this appears to me to be as follows : 
The guarantor not only contracts to pay a named sum 
in respect of his guarantee of the whole debt, but also 
he contracts to keep out of the way, to leave you with 
undiminished rights against the debtor’s estate, while any 
part of the guaranteed debt — i.he entire debt — is unpaid. 

A guarantor may pay up to-day, leaving you with a 
balance unsecured, and bankruptcy may not descend on 
your customer until a year or more afterwards, but, 
provided you have not done anything when accepting 
his money to suggest that you have waived the other part 
of the contract, you are free to prove for the entire sum 
due from your customer, ignoring tho surety’s contribution. 

This will mean that the guarantor cannot prove in 
respect of the sum paid under tho guarantee, for there 
cannot be a double proof in respect of tho same debt. 
Of course, you should be careful not to cancel the guar- 
antee or hand it back to the guarantor when he pays, 
for this will clearly be an implied waiver on your part 
of all the covenants made by the surety in the instrument. 
You should, of ooiuse, break the guaranteed account, 
place the guarantor’s contribution to a suspense accoimt, 
and open a new acoomit in the debtor’s name if you are 
going to continue banldng relations with him. 

This may appear an arbitrary proceeding, especially as 
the time during which the guarantor must, like his money, 
be kept in suspense is indefinite, but it gives point to my 
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suggestion that an intending stirety should have it made 
plain to him at the outset that he can hope for none of 
the ordinary rights of the surety to be vouchsafed to him 
while any part of your customer’s debt remains unsatisfied. 

In putting this matter before you I have not overlooked 
a passage in the judgment in the Machinnon case — “in 
other words, the payments made before sequestration 
(that is, bankruptcy) go to reduce the debt for which the 
creditor may rank, whatever may have been the terms 
of the guarantee under which the payments were made.” 
Firstly, this is a Scottish decision, Avhich might not 
necessarily he followed in an English Court, and, secondly, 
it is not certain whether the words are part of the judg- 
ment, or merely obiUr dicta. If a sum is paid into the 
debtor’s account, plainly emanating from the guarantor, 
it is desirable to ascertain if it is paid into the account 
in the ordinary course of business or in part discharge of 
his liability. 

Fraudulent Preference. Another clause found in some 
bank forms of guarantee reads as follows — 

“No assurance, security or payment which may be 
avoided under any enactments relating to bankruptcy 
or under Section 266 or 266 of the Companies Act, 1929, 
or any statutory modification thereto and no release 
settlement or discharge which may have been given or 
made on the faith of any such assurance, security or pay- 
ment shall prejudice or affect your right to recover from 
the undersigned to the full extent of this guarantee.” 

This may seem somewhat cryptic, but its insertion is 
due to the fact that banks have during the past few years 
been unwittingly exposing themselves to loss owing to 
their guaranteed customers having been guilty of 
fraudulent preference. 

This state of affairs arises in this wise : Section 44 of the 
Bankruptcy Act of 1914 as amended by the Compianies 
Act, 1947, enacts : “Every payment made by any per- 
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son . . . with a view of giving a creditor or any surety or 
guarantor for the debt due to such creditor, a preference 
over the other creditors shall, if the person paying is 
adjudged banlmipt on a Bankruptcy Petition presented 
within six months after the date of paying bo deemed frau- 
dulent and void as against the Trustee in Banlcruptcy.” 

Section 320 of the Companies Act, 1948, applies the 
above Section of the Banloruptcy Act to companies. Now 
there have been several cases where insolvent debtors, 
seeing banl5ruptcy ahead, have paid off their guaranteed 
overdrafts to the detriment of their other creditors, with 
the express intent of benefiting their guarantors. The 
debt having been satisfied, the bank, in ignorance of the 
circumstances, has cancelled the guarantee, only to find 
that subsequently the debtor’s trustee or hquidator has 
successfully set up fraudulent preference against the 
debtor. The result has been that the banic and not the 
guarantor has had to refund the sums concerned to the 
debtor’s trustee and, having cancelled the guarantee, has 
had no recourse against the guarantor. The cases of j!2e 
Lyons (1934) and Be Conley (1937) were decided against 
the banks concerned on this score and so likewise was the 
more recent case of In re M. Kushler Ltd. (1943). 

Hence the merit of the above quoted clause which is ' 
designed to lueserve a bank’s right against the guarantor 
in such a case. It is just as well for a banker to retain the 
form of guarantee where the surety has been released by 
repayment of the advance by the debtor and circum- 
stances do not rule out the possibility of fraudulent 
preference. 

Sections 92 (4) and 116 (4) of the Companies Act, 1947*, 
give some relief to bankers in cases where fraudulent 
preference of a guarantor or surety is alleged, by empower- 
ing the Court to grant relief and to give leave to bring in 
the guarantor as a third party in the action. 

♦ These ssotions cover banlcruptoy; winding up is similarly provided, 
for in Seoti. 321(8) of tho Companies Act, 1048. 
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Now, as to payments made by the guarantor subsequent 
to tbe bankruptcy of the principal debtor. You will 
recollect that the right of the creditor to place such moneys 
in suspense and to prove for the whole debt, where the 
whole debt is guaranteed with a limitation on the amount 
recoverable, was expressly recognised in the case of 
In re Sass, [1896] 2 Q.B. 12, and emphasis is usually 
laid on this in the form of guarantee. 

In the course of the judgment in In re Sass, already 
mentioned, it was said: “If the surety is a surety for 
part of the debt, and the surety has paid that part, then 
by vu’tue of that payment, the right of proof of the prin- 
cipal creditor becomes the right of proof of the smety. 
In my judgment, the surety became a surety for the whole 
of the debt. It is true his liability was limited, and he, 
having paid only a part of that debt, has, in my judgment, 
no right of proof in prefemnce or priority to the bank.” 

Consequently, on the banlnniptcy of your customer, you 
proceed to advise the Official Eeceiver of the amount clue 
to you from your insolvent customer, making no mention 
of the guarantee, and in due time you will prove for the 
total debt, less the value of any secmuty held, and the 
proceeds of any realised security, belonging to the debtor, 
but without regard to any suras since paid by the guar- 
antor. After you have received everything possible from 
the debtor’s estate by way of dividend or sale of his 
security, you fall back on the guarantor’s contribution, 
returning any surplus to him. 

If it is a case of the bankruptcy of the guarantor, the 
account of the debtor should be stopped in order to 
establish the amount for which you can prove against the 
surety’s estate. The Official Receiver should be forthwith 
advised of the contingent liability and, later, should be 
given, in the form of proof, the figure which is claimed 
from the surety’s estate, assuming that your demand on 
the debtor for repayment or alternative security is 
fruitless. 
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Although a guarantor guarantees the whole indebted- 
ness of your customer with a limit on his liability, this 
does not necessarily entitle you on the guarantor’s bank- 
ruptcy to prove for the entire indebtedness of your 
customer. The position is crystallised and you can only 
prove for the amount named as a limit in the guarantee, 
or the amount of the debt, whichever is less. 

Where an account is seemed partly by a guarantee and 
partly by the debtor’s own security, and the guarantor 
pays up to the extent of the limit engaged for, he is 
entitled to a proijorbionate part of the debtor’s secitrity if 
the guarantee covers part only of the debt. But if, as is 
customary, it is draAvn to cover all advances, with a limit, 
he is not entitled to any part of the debtor’s security until 
the -whole debt is satisfied. 

This is generally made plain by a clause: “The bank 
shall be entitled to retain, realise, or otherwise dispose of 
any securities now or hereafter held, without any liability 
to account to me for anj"- proportion of such securities 
until the said ultimate balance shall have been satisfied.” 
Occasionally, however, a guarantor, aware of the seoxirity 
position, will A’-ohmteor to discharge the whole debt and 
not merely the sum mentioned as the limit of his liability. 
In such a case you must put him in your shoes and hand 
over any securities you hold of the debtor’s. 

This will mean giving the surety the same rights as you 
possess over the security, by transferring, for example, 
a mortgage you hold. It may be that you have a debt 
covered partly by security lodged by the debtor, partly 
by a guOirantee, and partly by security lodged by a third 
party. If the guarantor chooses to pay the entire debt, he 
must be given all the security held — ^that of the third party 
as well as that of the debtor — and it matters not that he 
was xmaware of the other collateral security. 

If it hapxrens that a guarantor discharges his liability 
and this clears the debt, which has also been covered by 
security lodged by the debtor, no subsequent advance 
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should be made to your customer on the strength of 
such security, unless you have given the guarantor oppor- 
tunity to exercise his right to have the secui'ity assigned 
to him. 

Death of Guarantor. The death of a guarantor will not 
determine the guarantee before notice of such happening 
reaches the bank. When notice is received your action 
will depend on the terms of the guarantee. Ordinarily the 
account should be stopped, notwithstanding that the 
document contains the clause stipulating for three months’ 
notice of termmation by the guarantor. 

In some forms, however, you will find a clause whereby 
the guarantor binds his personal representatives as 
follows: “In the event of my death. the liabihty of my 
legal personal representatives, and of my estate, shall 
continue until the expiration of three calendar months’ 
notice in writing of the intention of my executors or 
administrators to determine the guarantee.” 

If in such a case the surety’s executors give you notice 
of his death, it will not operate to determine the guarantee. 
There must be a definite notice of revocation. You should, 
of course, take the earliest opportunity, on notice of the 
death of the guarantor, of advising his personal repre- 
sentatives not only of the existence of the liability but 
of the terms under which it can be determined. 

In some quarters it has been suggested that such a 
clause should not be relied on, but in Coulfhart v. Clem- 
entson (1879), 5 Q.B.D. 42, it was said, “If, indeed, the 
contracting parties desire that on the death of the guar- 
antor a special notice to determine the guarantee shall 
be necessary they can so provide in the guarantee 
itself, and such a provision will, of course, bind the estate.” 

But in some circumstances it might be not only inequit- 
able but even dangerous for you to make further advances, 
even though the executor had not given notice to deter- 
mine the guarantee. For example, where the prmcipal 
debtor is himself the executor, his private interests and 
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his fiduciary interests might conceivably conflict, and he 
might withhold the giving of notice to determine the 
guarantee, in order that fimther advances might be made 
to him on his own aocotmt, to the detriment of the estate 
he was administering. Likewise, where you are aware 
that substantially the whole of the guarantor’s estate has 
been devised on trust it would possibly be expedient to 
call a halt in the guaranteed advance ( Harris v. Fawcett 
(1873), 29 L.T. 84). 

Insanity of Guarantor. On receipt of notice that a 
guarantor has become of unsound mind, the debtor’s 
account should be stopped, for further advances sub- 
sequent to the notice would not be covered by the guar- 
antee, and indeed all payments to credit would be appro- 
priated in reduction of the indebtedness existing at the 
time notice was received. 

In Bradford Old Bank Ltd. v. Sutcliffe (1918), 34T.L.E). 
0 1 9, it was held that, although a guarantee contained a pro- 
vision that tlu’ce months’ notice by the guarantor or his 
executors was required to terminate it, this did not apply 
to the lunacy of the surety, and the bank could, in such a 
case, no longer make advances on the strength of the 
guarantee, for it knew that the guarantor had no longer 
a contracting mind. This was upheld on axjpeal. Any 
demand in respect of tJio guarantee Avould have to be the 
subject of representation to the Master in Lunacy. 

Joint and Several Guai'antees. It is hardly necessary to 
point out that, whore two or more xicojjle are jirepared to 
guarantee an account, it is preferable to take a joint and 
several guarantee for the sum in question rather than 
separate guarantees for a proportionate part of the total 
sum from each. By engaging them jointly and severally 
you insure against the failure of any particular surety, for 
each and every one of the guarantors is liable for the whole 
sum guaranteed ; you are at liberty to proceed against one 
only and leave Mm to extract from his co-sureties their 
proportion of the liability. 
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You will notice that the guarantee of two or more 
parties usually makes them not only jointly but also 
severally liable. The principal advantage of this form 
of undertaking is that the death of one party — ^he may 
be the only substantial one — does not relieve his estate 
of liability, leaving you perhaps with one or more joint 
sureties of doubtful worth, whereas if the parties were 
only jointly liable this -would be the ease. 

Secondly, by engaging the parties in several liability 
you have the utmost freedom of action if legal proceedings 
are necessary. If joint liability only were involved, you 
might find yoiuself in difficulties if you did not join all 
the parties in the action, for an unsatisfied judgment 
against one or more would be a bar to proceedings 
against the remainder. With joint and several liability, 
however, you can proceed against the parties serialim 
until you have been paid in full. 

When taking a joint and several guarantee it is import- 
ant to obtain the signatures of all the parties before 
advancing money on the strength of the guarantee. 
Otherwise, if something occurs to prevent one of the 
parties signing, the others, whose signatures are on the 
document, may avoid liability. 

In National Provincial Bank of England -v. Brachmbwry 
(1906), 22 T.L.R. 797, three persons signed a joint and 
several guarantee, but the fourth party died before his 
signature could be obtained. Although the bank had 
allowed the account to become overdraivn in anticipation 
of the completion of the guarantee, it was held that the 
three parties who had signed were discharged. 

The death, bankruptcy, or lunacy of one joint and 
several guarantor involves stopping the account pending 
arrangements for the discharge of the liability of the 
patty concerned, or the assent of the remaining sureties to 
the release of his estate. If, ho-wever, the guarantee 
stipulates for three months’ notice from the personal 
representatives of a deceased surety, the account could be 

5-(L.s) 
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continued and advice of the liability and the terina of deter- 
mination given to the executors of the deceased surety. 

If an account is guaranteed by two or more people 
severally but not jointly, by separate guarantees, the 
circumstances may be such that you would call from 
each one the full amount of his liability, notwithstanding 
that a proportionate payment by all would clear your 
debt. In such a case, you would open separate suspense 
accounts for each guarantor who iiaid, and return any 
excess contribution in due course. If one pays more than 
his quota, he has his rights against those who have 
defaulted. 

There are two interesting points relating to income-tax 
that affect a guarantor in some circumstances. 

You are probably acquainted with Section 36 (1) of 
the Income Tax Act, 1918, which permits a rebate of tax 
in respect of bank interest paid by a borrower. In the 
case of Holder v. Inland Revemie Commissioners, [1932] 
A.O. 624, a guarantor, who had fulfilled his liability by 
paying what ivas duo from the principal debtor to the 
bank, claimed relief under the above section i)i rcs})Gct of 
that part of the guarani, eed debt thai) repj’esentod interest 
on the ju'incipal sum owing finin time to time. T'ho 
Court of Appeal revonsod tho decision of the Lower 
Court in favour of tho guarantor, holding that tho half- 
yearly interest sums lost their quality of interest by 
having become capital. The House of Lords uplield tho 
Appeal Court’s decision on the ground that interest 
payable on an advance from the bank meant interest on 
an advance made to the person paying. The guarantor 
did not pay interest on an advance made to him, but paid 
under his guarantee, his debt was his debt under the 
guarantee, not a debt ui respect of an advance made to 
liim. So do not give a guarantor a tax certificate in such 
circumstances. 

But it sometimes happens that a guarantor has to ask 
for time to liquidate his liability, promising to keep the 
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interest on foot. If yon transfer the guaranteed debt to 
him he becomes the principal debtor and any interest he, 
thereafter, pays can be the subject of an allowance by 
the Inland Revenue under Section 36. 

But you may object to transferring the debt in that 
manner, for you thereby release yom customer, who has 
caused all the trouble. If, consequently, the account is 
retained in the debtor’s name, and the guarantor provides 
the hiterest on the guaranteed debt, he cannot of right 
claim a rebate under Section 36 of the Income Tax Act, 
for it is not his advance. But it is the practice of Inspec- 
tors of Taxes to exercise discretion in this respect and to 
recognise a bank interest certificate given to a surety in 
such a case. 



CHAPTER V 

TITLE DEEDS 

“ The rule of a banker is, never to make any advances, 
directly or indirectly upon deeds, or any other dead security. 
But this rule, like all other general rules, must have exceptions, 
and when it is proper to make an exception is a matter that 
must be left to the discretion of the banker. He should, 
however, exercise this discretion with caution and prudence, 
and not deviate from the rule without a special reason to 
justify such deviation .” — The Logic of Banhiyig, by J. W. 
Gilhart. 

Gilbart’s view that advances against landed property 
were undosirahle is not rellected in the lending activi- 
ties of bankers nowadays. Even so, some modern 
writers have still clung to that view, notwithstanding 
that present-day banking i)ractico ■witnesses to the 
contrary. Banks, while not jn’epared to turn themselves 
into building .societies, arc usually ready to make ad- 
vances against the security of title deeds of property 
whore there is a ])roper margin of cover and prospects of 
repay mont within a reasonable time. I suppose that 
title deeds possess as many advantages as, and no more 
disadvantages than, other lands of banking security. 
Land and buildings, factories and warehouses possibly 
excepted, are not subject to such violent and sudden 
shrinkage in value as, say, stocks and shares, and in 
normal times once a proper valuation has been made on 
a forced sale basis, any falling away in value can usually 
be anticipated and dealt with. 

There are three principal disadvantages attaching to 
this tyjpe of security, however. Firstly, it is a more 
costly business for the borrower owing to stamp duties 
and the expenses of a imofessional examination of title ; 
secondly, real property lacks the quality of ready 
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realisability, and delay and expense are inevitable if 
the banker has to dispose of his security ; thirdly, there 
is a tendency for borx'owings against property to lose 
their temporary aspect and to degenerate into mortgage 
advances. 

This is why discrimination must be exercised when an 
advance against title deeds is proposed, for if it is evident 
that the proposition is best suited to a permanent mortgage 
it should not be entertained, or at most the advance 
should only be made as a temporary matter pending the 
arrangement of a mortgage, which you should satisfy 
yourself will be forthcoming, and to which course the 
borrower should bind himself in writmg. 

On the other hand, trading advances of a seasonal 
nature, secured on the title deeds of business premises, 
are a normal and proper feature of banking business. 

I want it to be clearly understood that I am dealing, 
first of all, with unregistered land — ^that is, land the only 
title to which is evidenced by deeds and documents kept 
in private custody. Eegistered titles and land certificates 
will be alluded to later on. 

Title deeds become security by way of mortgage, and 
practice differs in respect of the kind of mortgage taken — 
legal or equitable. In some banks the normal rule is to 
take a legal mortgage~an equitable charge being the 
exception; in other banks the equitable type prevails, 
legal mortgages only being taken if exceptional circum- 
stances exist. 

Yet again, at least two banlcs use an equitable form of 
charge under seal, which embodies a power of attorney in 
favour of certain officials of the bands, in order to make it 
easy for a legal mortgage to be given or for a sale to be 
effected later on. 

Legal and Equitable Mortgages. This is possibly the 
time to distinguish between the legal and the equitable 
mortgage. A legal mortgage gives you rights against the 
property itself, quite apart from any personal action 
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against the borro\m’; you got what is called a legal 
estate in the propeity and you are endowed with all sorts 
of rights and remedies which can, for the most part, bo 
exercised of your own initiative without seeking the aid 
of the Courts. 

An equitable mortgage in itself gives you no rights 
against the property, but only a personal right against its 
owner — a right to participate in the proceeds of sale of 
the property when sold and a right to enforce your claim 
by invoicing the aid of the Courts. In short, a legal 
mortgage gives you pretty well summary powers to 
deal with your security, while an equitable mortgage under 
hand depends for its enforcement on appeal to the Coiuts. 

We wiU consider, first of all, the principal features of 
the two kinds of mortgages, and then look at the formalities 
to bo observed in talcing the security and in enforcing it. 
A bank form of mortgage differs considerably from the 
type of mortgage drawn up by solicitors for private 
clients, and the diiferencos turn on the fact that a bank 
mortgage is not intended to be a semi-permanent form 
of security, as is a jn-ivate mortgage. The latter is a form 
of investment, and frequent changes therein are not 
welcomed, while a bank advance, secured by a mortgage 
of title deeds, should possess the same quality of liqui- 
dity as is found in bank accommodation against other 
forms of security. Consequently, powers are taken for 
repayment on demand of the mortgage debt, and on 
default for the sale of the security with a minimum of 
formality. 

Legal Mortgages. Firstly, let us look at the terms of a 
bank form of legal mortgage. The opening clause con- 
tains a promise on the part of the borrower to repay his 
indebtedness — ^the amount including interest and bank 
charges and relating to sums due as principal debtor or 
surety. The indebtedness is expressed as present and 
future, so as to operate as a continuing secxirity. 

The borrower likewise promises to pay all expenses 
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incurred in perfecting the security and in settling out- 
goings, such as rent, rates, taxes, insurance, and repairs. 
This personal covenant would give you the right to sue 
the borrower quite apart from the security, and in some 
oases it might be advantageous to obtain judgment against 
him on the strength of the covenant and to defer action 
against the security. 

The second clause creates the secmdty over the 
property, and, if it is freehold, the borrower in some oases 
grants the bank a long term of the property for 3000 
years or more. One bank takes a term of 4000 years as 
its mortgage. If it is leasehold, the borrower will, in 
some cases, give the bank a sub-term of the property for 
a term one day short of his own leasehold interest. In 
other cases, the same form is used for freeholds and 
leaseholds and the borrower “charges by way of legal 
mortgage” the property as described in the schedule, 
instead of granting a long term or sub -term as the case 
may be. 

Whereas before 1926 a legal mortgage of a freehold was 
accomplished by a conveyance of the legal estate to the 
lender, the borrower being relegated to an equitable 
interest in the property in the shape of his right to redeem 
it, the method under the Law of Property Act, 1926, is for 
the borrower to retain his legal estate — ^the fee simple — 
and to grant the lender a long term, say for 3000 years. 

I would like to point out here that in pre-Act days 
there could only be one legal mortgage on the same piece 
of freehold land at any one time — ^for it consisted of a 
conveyance of the fee simple — one and indivisible— to the 
lender. A further lender on the same property might have 
his security couched as a legal mortgage, but in fact his 
interest was only equitable — a right to any surplus pro- 
ceeds of sale. 

Now, under the 1926 Act, there can be an indefinite 
number of legal mortgages on the same piece of land at 
the same time, for each successive lender can get a term 
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one day longer than his predecessor. I am stressing this 
because it has some bearing on the vexed question of 
searches on the Land Charges Register, to whicli I shall 
refer later. 

As regards leaseholds, the law now prescribes that an 
assignment of the whole term cannot be given by way of 
mortgage, and what was an alternative method in pre-Act 
days is now in effect the only method — namely, the 
granting by the borrower to the lender of a sub -term one 
or more days short of the main lease. 

Presumably in the interests of brevity and simplicity, 
the 1926 legislation prescribes a short method of mort- 
gaging both freeholds and leaseholds by the use of the 
formula “the mortgagor as beneficial owner hereby 
charges by way of legal mortgage, etc.” This short form 
gives the banker the same inotoctions, powers and reme- 
dies as if he had been granted a long term in the case of a 
freehold, and a sub-term in the case of a leasehold. Some 
banks use this abbreviated form, others use the longer 
forimda. 

'Uhen an undortaking is given us regards insurance of 
the security in an a])proved office, with power for the 
bank to insure and charge the premium to the borrower 
on any default in keeping the ])olicy on foot. Some 
banks insist on the lire policy being in the joint names of 
themselves and the borrower or on their interest being 
endorsed on the policy by the company, a precautionary 
raeasme in case the borrower contrives to collect the 
policy moneys in fraud of the bank. 

There is a possibility of trouble arising if your customer, 
unknown to you, effects an additional insurance on the 
mortgaged proioerty ; for in such a case the first company 
will be able to share with the second company any liability 
that arises under its policy. You Avill then be under the 
necessity of getting from the borrower the insurance 
moneys he has obtained under the second policy, and the 
case of lialijax Building Society and Another v. Keighley 
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and Another, [1931] 2 K.B. 248, shows that it is desirable 
to insert a clause in the mortgage deed whereby the 
borrower binds himself not to insiu’e the property inde- 
pendently, and declares that, if in breach of the under- 
taking he docs so, he will hold any policy money received 
thereunder in trust for the mortgagee and will pay it 
over on demand to be used in reduction of the mortgage 
debt. Unless this matter is specifically provided for, 
it would appear that a mortgagee cannot recover any 
moneys received under a policy taken out privately 
by the borrower. 

A further reason for getting an acluiowledgment from 
the company of the bank’s interest in the pohoy is that in 
case of arson the company would not treat the poHcy as 
void, but would pay over the moneys due thereunder to 
the bank to the extent of the latter’s interest. 

Then there follows a series of clauses by which the 
borrower contracts out of those statutory rights of a 
mortgagor which might conflict with the bank’s interests 
as a lender. Thus, Section 103 of the Law of Property 
Act, 1926, prescribes that the power of sale which is an 
integral jiart of a mortgage can be exercised only if the 
borrower is tlnee months in default with his principal 
repayments, or two months in default with his interest 
payments, or has broken any of the mortgage covenants. 

Now, this would appear in the case of a bank mortgage 
to militate against the very proper custom of having 
advances repayable on demand, and so you find that, 
firstly, the borrower covenants to repay on demand and, 
secondly, contracts out of his statutory right under 
Section 103, acknowledging in some cases the bank’s 
right to seU without delay if demand for repayment is 
made and is misatisfied. 

Some banks do not take such peremptory powers, but 
provide in their forms for at least one month’s notice to 
be given of their intention to use the power of sale. In 
practice, however, things do not move so swiftly, and a 
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borrower will probably find that even more latitude is 
extended to him than is provided for in Section 103. 

Then the borrower deprives himself of his statutory 
power under Section 99 of the Law of Property Act, 1925, 
to grant leases of the mortgaged property, undertaking 
in some oases to get the written consent of the bank before 
leasing the property. You might find the prospects of a 
satisfactory sale seriously jeopardized if your security 
were found to be encumbered with a lease and the frequent 
instances that occur of borrowers, in the utmost good 
faith, granting leases in ignorance of their undertaking 
in the mortgage, once again gives point to my plea that, 
in the interests of all parties, a borrower should be warned 
of the disabilities under which he will labour if-he executes 
the bank’s form of charge. 

Likewise, you will usually find a clause whereby the 
borrower contracts out of the rights given him under 
Section 93 of the above Act. This section deals with the 
doctrine of consolidation which contemplates cases 
where the same borrmver has given to the same lender 
separate mortgages on separate properties. 

Circumstances may arise where it makes a lot of 
difference to the lender if ho can consolidate all these 
mortgages and regard them as one, refusing to release 
any one parcel of deeds unless the combined mortgage 
debt is satisfied. One mortgage may be adequately 
secured, while the second may be barely covered, but 
taking the two together, there is an ample margin. Section 
93 of the Law of Property Act, 1925, is to the effect that 
a lender shall not be entitled to consolidate two or more 
mortgages and thus, if the borrower chooses to pay off 
the mortgage that is well secured, he may conceivably 
leave the lender with the other mortgage barely covered. 
And so the banlc borrower contracts out of his right 
to redeem one mortgage without redeeming the lot, and 
thus the possibility is saved of, say. No. 1 loan, secured 
several times over, being redeemed, leaving the banker 
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with, say, No. 2 loan inadequately covered by a depreci- 
ated security. Admittedly, cases are infrequent where 
separate bank loans are made against separate parcels of 
deeds, but this clause is designed to meet such a remote 
occasion. 

Whether different forms are used to cover mortgages 
by one party and mortgages by two or more, or not, it is 
usual to provide that in the case of a joint mortgage the 
liabihty shall be joint and several. 

Some banks draw their forms so as to cover all sums 
advanced, or to be from time to time advanced, without 
limit, while others draft their charges to cover all moneys 
owing now or in the futm-e, but insert a sum as the limit 
recoverable mrder the mortgage. 

Equitable Mortgages. An equitable charge can be given 
by the mere deposit of deeds with intent to charge them, 
or by a written document under hand or under seal, 
unaccompanied by the relative deeds, giving a charge 
over the property in question. Of course, it is preferable 
to have both the deeds and a written memorandum of 
charge, because then there can be no subsequent dispute 
as to the purpose of the lodgment of the deeds. 

That is why the opening clause of an equitable mortgage 
is usually in the form of a declaration by the customer 
that the deeds specified in the schedule have been deposited 
as security for all moneys owing at the time or subse- 
quently. This shuts out aU possibility of an assertion 
afterwards that the deeds were handed to you for safe 
custody and not for security purposes, for you will 
remember that a contract of that kind of bailment, known 
as depositum — an agreement to receive your customer’s 
property in safe custody— will deprive you of any sort of 
lien, charge or mortgage over such property. 

If you are dealing with the obstinate type of customer 
who is willing to lodge his deeds for the purpose of securing 
his advance, but flatly refases to sign any sort of document 
of charge, and expediency demands that you should 
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indulge him, be careful not to deal with his deeds in a 
manner u'hioh would suggest that you waive your charge 
over them, such as by entering them in your safe custody 
records. Such a dealing with the title deeds might ho 
interpreted as being inconsistent with the possession of 
any sort of charge over them. If you are dealing with a 
limited company in a like case, let me remind you that 
such a deposit of deeds with an oral charge requires 
registration at Bush House within 21 days of the crea- 
tion of the charge by deposit, 

The declaration in the equitable mortgage form is 
followed by a charge on the scheduled property, together 
with an undertaldng to pay off on demand in writing 
all moneys owing, such moneys being expressed to cover 
present and future debts so as to give a continuing secur- 
ity, and to include interest, bank charges, and all inci- 
dental expenses. Provision for adequate insurance of 
the property is duly made. 

The borrower also covenants to execute any necessary 
documents to convey the property to a purchaser, should 
the bank elect to use its power of sale, and further under- 
takes, should the bank desire to perfect its security, to 
execute a legal mortgage. 

But I suppose it is our common experience that when 
things are going awry with your borrower, he is resentful 
of any attempt on your part to safeguard your position 
or to deal with the seomity, and you can call on him in 
vain to keep these covenants in the memorandum of 
charge. In such a case, if the document is under hand, 
your only weapon is the costly and tedious one of recourse 
to the Courts. 

That is the reason why, in some cases, a power of attor- 
ney is incorporated in the instrument whereby the 
borrower irrevocably appoints one of your Head Office 
officials his attorney, to sell on his behalf or to execute 
a legal mortgage in his stead. As we shall see, the 
inclusion of this attorney clause is of the greatest 
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use when your customer adopts a policy of obstinate 
inactivity, 

A memorandum of deposit oontaining a power of 
attorney has to be executed under seal, but let no one 
think that the seal in any way gives you any sort of 
legal charge — you are still an equitable mortgagee only, 
although powers are in your hands to acquire a legal 
estate in the property. 

Another feature sometimes met with in an equitable 
charge under seal is the inclusion of a declaration of 
trust by the borrower, acknowledging that he holds 
the property charged in trust for you and empowering 
you to remove him from the trust and to appoint any 
person as trustee in his place. 

This also is a helpful clause where you are dealing with 
a recalcitrant borrower who will not move an inch to 
help you in the enforcement of your secmdty, for by 
executing a deed removing the borrower from his trustee- 
ship and vesting your nominee with the property, you 
put yourself in a position to deal with it. 

rinally, there is usually an admission on the borrower’s 
part that there are no existing encumbrances on the 
property and sometimes an agreement not to create any 
further charge or encumbrance without the bank’s written 
consent. If your customer happens, despite this latter 
clause, to create a second mortgage on the property, he 
caimot object if you summarily withdraw further credit 
facilities, for he has broken his agreement. 

It may be asked : What are the respective advantages 
of a legal and an equitable mortgage ? 

It has been suggested that a legal mortgage is a more 
expensive and lengthy matter to prepare than an equit- 
able mortgage ; but inasmuch as, except in abnormal 
oases, a printed form is available in both instances, which 
can be fiUed up and executed forthwith, there is nothing 
to choose between the two kinds of mortgage in this 
respect. 
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It is true that the legal type incurs heavier stamping, 
but if you use an eq[uitable charge vpith a power of attorney 
incorporated therein, there is no saving of duty, for the 
document, being under seal, requires stamping at the 
same rate of 5s. per cent as the legal charge. There is a 
saving, however, when the mortgage advance is repaid, 
for while the statutory receipt or surrender on a legal 
mortgage attracts stamp duty at the rate of Is. per cent, 
an equitable charge can be receipted without stamp duty. 

Of course, it must be remembered that some borrowers 
dislike binding themselves by way of legal mortgage for 
a temporary advance and prefer to give an equitable 
charge, which can be kept off the title. 

So much for the forms of mortgage used among banlcs. 

Investigation of Title. Now let us look at the several 
steps to be taken in order to perfect the security. It is 
the practice, unless the title is a short one deduced from 
a well-known local title or is free from any complications, 
to have a professional examination made in order to 
establish that the borrower is the party in whom the legal 
estate vests absolutely and beneficially. 

But when this has been done, you are still faced with the 
possibility that yom: customer has already dealt in some 
way with the property, or that there are encumbrances 
thereon, the existence of which perchance is not ascer- 
tainable from the documents of title themselves. It is 
of the utmost importance, of course, to settle that you 
are the only mortgagee in the field, for if there are prior 
and conflicting interests outstanding, you may find your- 
self relegated to a secondary position when you come to 
realise yom’ security. 

Before 1926 there were definite rules for establishing the 
order in which competing interests in land would rank. 
Birst, priority was accorded to the legal mortgagee— 
remember that there could only be one — provided that 
at the time he took his mortgage he was unaware of other 
outstanding interests. 
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There might be earlier mortgages of an equitable 
nature, the deeds might relate to trust property, in which 
the beneficiaries had an equitable interest, but provided 
that the legal mortgagee knew not of these interests, he 
overrode them. “Where the equities are equal the law 
prevails” was the legal maxim. 

In other words, where a number of parties had equal 
equities or rights in the same property, he would prevail 
who had acquired the legal estate in the shape of a legal 
mortgage, in ignorance of earlier interests and without 
such negligence as an omission to obtain either the rela- 
tive title deeds or a good excuse for their absence. 

Then suppose there was a series of equitable interests 
in train in the same property, in what maimer were their 
respective priorities settled? The answer was by date 
order of their interests. 

It was not an easy matter to determine if a mortgagee 
had notice of earlier interests, for it was not merely 
actual notice, but also constructive notice, that would 
operate to his detriment. Section 3 of the Conveyancing 
Act, 1882, said “a purchaser” — and this term mcludes 
a mortgagee — ^“shall not be prejudicially affected by 
notice of any instrument, fact or thing unless it is within 
his own knowledge” — ^that is actual notice — “or would 
have come to his knowledge if such inquiries and inspec- 
tions had been made as ought reasonably to have been 
made by him” — ^that is constructive notice. 

In other ivords, if there was any element present which 
reasonably called for inquiry and you did not probe the 
matter, you nevertheless were deemed to have had notice 
of the state of affairs which you would have found had 
you duly inquired. 

Before 1926 it was by no means easy to ascertain when 
you were put on inquiry, for w'hile certain claims on land 
were registrable on a pubUc register, no provision was 
made outside Middlesex and Yorkshire for registering 
mortgages which were not supported by the relative deeds. 
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Of coui’se, if a legal mortgagee got the deeds with his 
charge, that went a long way to demonstrate that no 
earher mortgages existed, but circumstances could be 
imagined where a mortgagee might be giyen a perfectly 
reasonable explanation as to why the deeds were not 
forthcoming — ^they might form part of a larger estate, 
or other portions of land represented by them might be 
in the hands of another mortgagee. 

So, although possession of the deeds was highly desir- 
able, it did not shut out the possibility of earher dealings 
with the land of which you might be deemed to have 
had constructive notice. 

Now, under the scheme of mortgages, introduced by 
the 1926 legislation, fresh rules of priority have been 
evolved to fit the new order of things. There is no room 
for the old rule that priority is accorded to the party 
who takes a legal mortgage — ^the query might well be 
“which one ? ” for, as I pointed out earher, there can now 
be a succession of legal mortgages on the same piece of 
land at the same time, in the shape of a series of long 
terms. 

So the rule is now to the effect that priority goes to the 
party who backs up his mortgage with the relative title 
deeds, and it matters not whether his mortgage is legal 
or equitable. 

Of course, as in pre-Act days, such a mortgagee cannot 
take precedence over earher interests of which he was 
deemed to be aware at the time, but in this connection 
an important restriction is iilaced on the doctrine of notice 
in that a means is provided of satisfying yourself that 
there are, in fact, no prior mortgages outstanding, for any 
lender who takes a charge over land without getting 
possession of the title deeds, has a means of enrolhng his 
claim on a pubhc register, and if he neglects this precaution 
he will find himself relegated to a back seat ; for if you 
search this register and find nothing thereon, no other 
sort of notice, direct or constructive, will affect you. 
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The authority for this is found in Section 199 (1) (i) 
of the Law of Property Act, 1925, which says : “A 
purchaser” — and do not forget this word includes a 
mortgagee — “shall not he prejudicially affected by 
notice of any instrument or matter capable of registra- 
tion under the provisions of the Land Charges Act, 1925, 
or any enactment which it replaces, which is void or not 
enforceable as against him under that Act or enactment 
by reason of the non-registration thereof.” 

The plain deduction from this section is that notice of 
an existing encumbrance may be shouted from the house 
tops, but if at the time of taking yomr mortgage you 
search the appropriate register and find no entry thereon 
relating to such encumbrance, it does not exist as far as 
you are concerned. 

Then you recollect that I said that in pre-Act days 
priority as among equitable mortgagees was determined 
by date order of the respective charges, but this rule no 
longer obtains under the new dispensation, for priority 
among mortgagees who have not protected then.’ security 
by possession of the deeds is now regulated by date order 
of registration on the appropriate register. 

There will be no need for me to apologise for this 
lengthy digression if it has supplied you with the reason 
why, in 1926, you were faced with the new and, in some 
cases, haphazard practice of adding to your bundle of 
title deeds a search certificate issued by the Land Charges 
Registry. 

In fine, this practice has come about because the new 
rules of priority put the emphasis on possession of the 
relative title deeds ; they do not necessarily give the legal 
mortgagee pride of place over his equitable brother ; they 
provide for the registration of additional interests in 
and claims against land which are not fortified by posses- 
sion of the title deeds, and give a mortgagee the means of 
ascertaining once and for all, by searching, if other people 
have earlier claims on or rights in the property. 
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The added emphasis that is put upon possession of the 
relative title deeds by a mortgagee means that bankers 
are not anxious to let such deeds out of their hands save 
in exceptional circumstances. In the ordinary course of 
things you will only sm’render them to a solicitor of 
proved repute on the written authority of the borrower 
and the undertaking of the solicitor to hold them on 
demand on your behalf as mortgagee, or to pay over an 
agreed sum. 

In this coimection, it is as well for you to stipulate that 
any sum so paid in shall be separately advised to you, so 
that you shall have prompt notice of the fact that the 
security is gone, apart from a credit entry in the borrower’s 
account. 

Registration of certain charges and encumbrances on 
land is not an imrovation introduced in the legislation of 
1925. Before 1926 certain claims and charges were regis- 
trable at the office of the Land Registry in London — as, 
for example, ponding actions, annuities, deeds of arrange- 
ment and certain charges given over land under land 
improvement schemes, while bankruptcies were registered 
at the Bankruptcy Office. 

Land Charges Register. The Land Charges Act, 1925, 
brought these various registers under one comprehensive 
scheme and, in addition, provided for the enrolment on 
the register of matters formerly incapable of registration, 
such as restrictive covenants, rights of way, etc., and 
mortgages unsupported by the relative deeds. 

The corollary of registration is searching, and while 
before 1926 searches were not, I understand, invariably 
made, except possibly on the bankruptcy register, it is 
now the uniform practice to search against vendors and 
mortgagors on the unified land charges register. 

The Chief Land Registrar has called attention to the 
unavoidable shortcomings of this register — ^inevitable 
on account of the fact that is a register of names and 
not of land. Any item capable of registration is enrolled 
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primarily against the name of the owner of the land and 
not against the land itself. 

Names may vary m the com’se of time, and may be 
misspelt ; some names are shared by such a multitude 
of people that a search against a name alone might be 
embarrassing in its results. Consequently, the Land 
Registrar has jirovided for the address of the owner of 
the property concerned and his description to be added. 
This does not absolutely identify the party concerned, 
for addresses change, descriptions differ, and hence the 
land which is the subject of the search is specified, firstly, 
by reference to the parish, place or district in which it is 
situated, and, secondly, where practicable, by a more 
precise description of the property by reference to the 
name of the road and the number of the house. 

This does not meet the case of uncovered land, and 
consequently it is sometimes difficult to indicate precisely 
what particular piece of land occasions the search. 

To avoid the necessity of separate searches on the five 
registers, a central alphabetical index is kept, wherein is 
entered the name, address and description of the o'wner 
of the land, the parish, place or district in which his pro- 
perty is situated, and, where practicable, short descriptions 
of the particular property which is the subject of the 
charge or encumbrance. 

The Chief Registrar has pointed out that, while this 
system is inadequate and inconclusive, it has a negative 
value in that the mere existence of a register on which 
a purchaser or mortgagee may search is a deterrent to 
fraudxxlently-minded owners, who might otherwise sup- 
press certain matters which a search would reveal. 

Let us now address ourselves to the details of searching 
on the Land Charges Register. 

Firstly, as to the method of searching. You can make 
a search either in person or by post, or, in cases of excep- 
tional emergency, by telephone or telegram, which must 
be followed by an application on Form L.C. 1 1 . A personal 
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search costs Is. per name and can be made by anyone 
without any authority &om the estate owner. This 
publicity of the Land Charges Register was the subject of 
unfavourable comment at the time of the passing of the 
Land Charges Act, and is in contrast to the search against 
a registered title, which can only be undertaken with the 
consent of the registered proprietor. 

It is preferable, however, to make a postal application 
for a search certificate, for a personal search may mean 
that something is ovei'looked, while a postal search will 
result in an official certificate, any errors in which are the 
responsibility of the Registry. By Section 17 (3) of the 
Land Charges Act, an official certificate of search is 
conclusive evidence in favour of a purchaser or mortgagee. 
The application for a search certificate should be made in 
duplicate on Form L.C.ll accompanied by a fee stami) 
of Is. 6d. per name searched against. 

I have already drawn attention to the inherent defects 
of a register of names, and so you should be careful to 
fill in the details on Form L.C.ll in all their available 
fullness. Thus the full names of the person you are 
searching against should be given, together with all his 
known addresses and his desci'iption. The general location 
of the property you are interested in should be added, by 
reference to the county and parish, place or district, former 
descriptions being included if the place has changed its 
name. 

Finally, you should insert the description of the prop- 
erty concerned, such as its number in a certain road, or 
the name of the farm, etc. The resultant certificate will 
make mention of any subsisting entries in respect of the 
property mentioned on the application form, and if no 
details were supplied thereon, the certificate will specify 
any entries standing against the name searched against. 

Air expedited search may be made on payment of an 
additional fee of 2s. 6d., and you can get a repty by tele- 
phone or wire confined to a statement that there are or are 
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not any subsisting entries, on payment of an extra fee of 
Is. 6d. This is followed by confirmation in writing — ^that 
is, a duplicate of the telegraphic reply plus the of&oial 
certificate. 

The search certificate shows the state of the register 
as at the time the Registry closes to the public — 3 p.m., 
and 1 p.m. on Saturdays— and certificates in respect of 
applications received by the morning’s post are normally 
issued at the close of business on the same day. 

Secondly, as to what you are searching for. The register 
is divided into five parts, not all of which are of equal 
interest to the banker. The first is the Register of Pending 
Actions, whereon a jjarty in an action pending in Court 
affecting land can warn the whole world of the fact, and 
if any purchaser or mortgagee either omits to search or 
ignores the entry, he will nevertheless be bound by the 
result of the action. 

Banla'uptoy petitions are, in the first instance, lodged 
at the Banla’uptoy Office, and each day a list of such 
petitions is furnished to the Land Registrar, who enters 
them on the Register of Pending Actions, whether they 
are known to affect an owner of land or not. An unregis- 
tered banlauptcy petition wiU not affect a purchaser or 
mortgagee unless he had notice of an act of bankruptcy 
on which it was founded. 

The second part of the Land Charges Register is the 
Register of Annuities, to which were transferred all items 
relating to annuities charged on land which were akeady 
registered under Acts prior to 1926. This register will 
be closed when all entries outstanding on 1st January, 
1926, have been vacated. 

Annuities created before 1926 but not hitherto regis- 
tered should be found as Class E charges on the fifth 
register, the Register of Land Charges, and annuities 
created after 1925, can be enrolled as Class 0 (iii) 
charges on the same register. 

The third register is styled the Register of Writs and 
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Orders, and such matter’s as writs or orders for enforcing 
judgments, receiving orders and that rare order — a writ 
of elegit — are registrable thereon. All receiving orders, 
whether affecting land or not, are registered here. 

Then there follows the Register of Deeds of Arrangement, 
whereon should he filed by the trustee or any of the 
assenting creditors any deed of arrangement made by an 
insolvent debtor. Any purchaser or mortgagee will not 
be affected by a deed of arrangement which is not so 
registered unless he had express notice of it as an act of 
bankruptcy. 

So far we have been discussing disabilities and encum- 
brances of which a banker would probably be aware 
without searching the Land Charges Register, except 
possibly a pending action other than a bankruptcy 
petition. 

For example, an annuity charged on land would most 
probably be revealed by an examination of the title deeds 
of the land in question; bankruptcy matters affecting 
existing customers would probably have already been the 
subject of separate advice from the official receiver or 
trustee, and although non-registration of these matters 
might enable you to plead a sort of statutory ignorance 
of some of them, despite your knowledge from other 
sources, you would, of course, let that Imowledge decide 
your course of action as regards your customer who was 
subject to such disabilities. 

It is the fifth register which is of chief interest to 
bankers — ^the Register of Land Charges. This register is 
divided into five classes, classes C and D being again 
sub-divided. Classes A and B comprise certain charges 
acquired under various Acts of Parliament, such as the 
Land Improvements Act, 1864, and sundry private Acts 
of certain land improvement companies. They are 
prmcipally given, of course, in respect of agricultural 
land, and are void against a mortgagee if unregistered. 
A feature of such charges, which is not always appreciated. 
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is that they take precedence over existing as well as future 
encumbrances of other kinds. 

Thus, you may have a mortgage of a farm property, 
duly protected by the deposit of the title deeds, and the 
borrower may thereafter give a charge to one of the land 
improvement companies in respect of money lent to him 
for a drainage scheme. There is no provision made, by 
statute or otherwise, for the company taking the charge to 
obtain your consent, or to notify you as a prior mortgagee, 
and this later charge will have to be satisfied before yours. 

This seems to be an arbitrary and inequitable business, 
but it is not so detrimental to the first mortgagee as it 
first appears. Application has to be made in the first 
instance to the Ministry of Agriculture and Fisheries, 
who will send an inspector to report whether the outlay 
in respect of which a charge is sought will effect a per- 
manent increase in the yearly value of the land exceeding 
the yearly amount to be charged thereon. 

If this is the case, the Ministry will make an order 
creating the charge in favour of the lending body. Con- 
sequently the reason for this inversion of priorities is that 
the money secured by the charge will be spent in improv- 
ing your security, and hence you should be relatively 
better off if you should have to sell the property. 

"ViTiere land with a registered title is involved, however, 
any claim to priority of a land improvement charge over 
earher mortgages must be made in writing and entered 
on the register. 

Class C of the fifth part of the Register comprises four 
classes of mortgages and charges. Firstly, there is a 
puisne mortgage — ^that is a legal mortgage not protected 
by the relative title deeds. You will remember that 
priority now goes to the mortgagee who gets the deeds, 
who consequently wants no further protection, wMle any 
lender who cannot for some reason get hold of the deeds 
can protect his charge by enrolling it — if a legal mortgage 
as a Class C.i charge — a puisne mortgage. 
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Usually such an entry -will relate to a second mortgage, 
because the first mortgagee will, in the ordinary course, 
get the deeds, hut it is quite possible for a first mortgagee 
to have a puisne mortgage, for the property charged may 
be part of a lai’ger estate, the remainder of which is already 
charged elsewhere. Then there is a Class C.ii charge 
acquired by a life tenant who has cleared the estate of 
death duties or other charges. 

Class C.iii, known as a general equitable charge, in- 
cludes an equitable mortgage not protected by the rela- 
tive documents of title, and should you take an equitable 
mortgage by way of a written memorandum only, without 
getting the deeds, as will usually be the case if you take 
a second charge in equitable form, you can protect 
yourself against subsequent interests by registering your 
document in this class. Class C.iv is called in the Land 
Charges Act an estate contract, and includes an option to 
purchase and any contract to create or convey a legal estate. 

Strictly speaking, if the borrower in your equitable 
form of charge undertakes to execute a legal mortgage 
should you so desire, you can register the charge under this 
heading, as your customer contracts to give you a legal 
estate in the shape of a term of years absolute. 

If your equitable mortgage is backed up by possession 
of the deeds you have all the necessary protection, and 
there is no point in registering as a C.iv charge. 

Class D charges are of three kinds. U.i is a charge 
acquired by the Inland Revenue for death duties. Before 
1926 it was a tedious business to satisfy yourself that no 
death duties affecting the land were outstanding; but 
now, if a search on the Land Charges Register reveals no 
entry in this respect, you are under no duty to inquire 
further. I understand that it is not the normal practice 
of the Inland Revenue to register charges for death duties, 
as they rely on following the proceeds of sale for satis- 
faction thereof. 

Class D.ii is a restrictive covenant created after 1925. 
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Stioh restrictions on the use of land may seriously affect 
its value. 

Similarly D.iii charges concern equitable easements, 
such as rights of way, light and drainage. The existence of 
a right of way might likewise have an adverse effect on 
the value of your security. 

The fifth class, E, comprises annuities created before 
1926, but not registered before that date. 

Assuming you have made your search, and, instead of 
the familiar certificate marked “no subsisting entries,” 
you find one of the foregoing charges noted thereon, you 
should ask on form L.G.14 for an office copy of the entry, 
which can be obtained for Is. 6d. Your action will then 
be dictated by circumstances. If the entry is of a mort- 
gage variety — Class C — ^you have got that notice of prior 
rights which will relegate you to second place, even if 
you have got the deeds. 

It may be, however, that you have got in your possession 
this particular mortgage duly discharged by statutory 
receipt or otherwise, in which case you may ignore the 
entry, for its registration merely gave notice of the charge 
to future purchasers or lenders, and if the mortgage debt 
has been duly satisfied, neither the borrower nor the 
mortgagee is bound to get the entry vacated. 

I supj)ose the most frequent entry revealed by a search 
certificate is class D.ii, a restrictive covenant. Whether 
you will follow this up or not depends on the typo of 
property you propose to lend against. 

If it is old-estabhshed residential property, you possibly 
will not trouble further, but if you are concerned with a 
building estate it is expedient to get an office copy of the 
entry, for your advance may be for the purpose of erecting 
a type of building in breach of the covenant. 

Likewise, where you are dealing with business property, 
or private property to be used for professional purposes, 
you should satisfy yourself that the borrower’s use of the 
property will not be contrary to the covenant. 
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So much for the method of searching and the objects of 
your search. Now let us consider the question of the time 
of searching. You will appreciate that it is of the greatest 
importance to search at the right time, so that when you 
complete your purchase, or lend on your mortgage, you 
can be assm-ed that no adverse entries are on the register. 

Solicitors found it an awkward matter, after the passing 
of the Land Charges Act, to search on the very day of 
completion, and so the Law of Property Amendment Act, 
1926, lays it down in Section 4 (2), as amended by the 
Land Charges Rules, 1940, that where a purchaser has 
obtained a search certificate, and completes his transaction 
within fourteen days after the date of the certificate, ho 
shall not be affected by any adverse entries, not made 
pursuant to a priority notice, registered during those 
fourteen days. This gives a solicitor breathing space. 

The term “purchaser” in all the Property Statutes ex- 
pressly includes “ mortgagee,” and so if a banker were 
advancing a sum by way of loan or overdraft he would be 
safe if he searched and got the mortgage form signed not 
later than the fourteenth day after the date of the search 
certificate. 

In the case of an ordinary non-bankuig mortgage, if the 
lender is asked to advance a further sum, unless he is 
bound to' do so by the terms of the mortgage, he must 
search again before so doing to see if, since the date of his 
last search, the borrower has created a charge elsewhere 
on the property. 

Special provision has been made for fluctuating ad- 
vances such as a banker makes in the legislation of 
1926 and 1926. 

A fluctuating overdraft secured by a mortgage of 
deeds is nothing but a series of advances, and if the above 
rule were to apply to a banker’s mortgage by way of 
fluctuating overdraft, he would have to search before he 
paid each cheque. The framers of the 1925 legislation 
realised this and catered especially for the banking 
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advance in Section 94 (2) of the Law of Property Act as 
amended by the following Act of 1926. 

The combined effect of these enactments is that where 
a mortgage is taken expressly to secure a current account 
or other further advances (such as a fluctuating loan 
account), the banker is not affected by any mortgages 
appearing on the register subsequent to the time when 
the original mortgage was ereated or to the date of the 
last search, whichever is the later date. 

Thus having once searched, a banlcer can only be 
affected by direct notice of a second mortgage, unless 
for any reason he chooses to search again. 

It is not always appreciated, however, that this con- 
cession to banlrers only covers the case of subsequent 
registration of mortgages, and consequently the subsequent 
registration of any other item, sueh as a pending action, 
writ, bankruptcy petition or receiving order, would be 
actual notice to a banlcer. The risk, however, is remote 
in the case of receiving orders, for the Official Receiver is 
usually very prompt in advising a banker of banlcruptcy 
matters. 

But since the coming into force of the new legislation 
one bank has suffered loss as a result of the registration 
of a pending action, as the bank’s claim over the security 
was determined as from the date of such registration, 
although they were unaware of it, and consequently lent 
further sums. This is no new risk, however, for such 
matters as pending actions, annuities, writs, etc., were 
capable of registration before 1926, and one can only 
rely on the probabihty that direct notice will be given 
of such matters in addition to notice by registration. 

Frequently a banker advances money to assist a 
customer in buying a property and the bank’s solicitor 
sees the transaction through, handing over a draft for the 
purchase money against dehvery of the deeds. In a good 
many cases, while a search is made against the party 
who is selhng to your customer, no search is made against 
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your customer, on the ground that, as the deeds have 
come straight to you from the vendor and have never been 
in your customer’s hands, he cannot very well have created 
a prior charge over them. But m point of fact he could 
have done this by giving a charge to a party who was 
prepared to lend without getting the deeds, and who pro- 
tected himself by fihng a priority notice on the register. 
This is a method provided by the Amendment Act of 
1926, as amended by S.R. & 0. (1940) No. 1998, whereby 
at least fourteen days before he actually gets his mortgage 
a prospective mortgagee can give a prehminary notice of 
his intention to register a charge. 

Thus, although the possibihty of 3mur customer having 
already charged the property he is buying is so remote 
as to be scarcely worthy of serious thought, you should 
search against him as a matter of formality so as to 
ensure that no priority notice stands in front of you. 

A further point in practice arises where property has 
changed hands more than once since 1926. You will, of 
course, search against your customer, the present owner, 
but must you see that search certificates are present in 
respect of every name in which the property has stood 
since 1925 ? As a counsel of perfection the answer is 
“yes,” but in practice it is not done. 

Assuming that the official search predominates in 
practice over the personal search, there should be few 
missing certificates in a title which has changed hands 
frequently since Ist January, 1926, and in view of the 
smallness of the search fee, it would appear better to 
search where there is no certificate than to assume that 
a search was duly made. 

The Solicitors’ Joii/rnal, Volume 76, at page 215, states 
that the banking practice of requiring certificates in 
respect of every change of ownership is reasonable and 
prudent, but points out that the additional protection 
gained is possibly not worth the trouble and expense. 
Emmet, in Notes on Perusing Titles, says: “As registra- 
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tion is no\y notice to all the world, certificates of search 
become a very important part of the title. 

“As regards any missing certificates, the purchaser {or 
mortgagee) cannot raise any objection. It only remains 
for him to consider how far it is necessary to fill up the 
gap by obtaining certificates himself. But the solicitor 
should get his client’s authority if he omits to make 
any searches. Otherwise he might become personally 
liable.” 

If you have an equitable mortgage and succeed in 
getting your customer to execute a legal mortgage later on, 
a fiu'ther search should be made. Likewise, if you take 
an additional charge over the same property, as happens 
if 3mu use hmited charges, you must make a fresh search, 
and if your form is drawn to cover all advances without 
limit and you take an additional form in an attempt to 
regularise the stamping position, I think, as a matter of 
precaution, a further search should be undertaken. 

Other Searches. There are other public registers, how- 
ever, besides the Land Charges Register, which may 
require searching according to circumstances. 

Under the Land Charges Act, 1925, local authorities 
were empowered to set up registers for the purpose of 
recording certain charges acquired by them over land 
within their jurisdiction. Thus, if under the Public Health 
Acts a local authority serves notice on the owner of 
property to put it in order and he defaults, it can under- 
take the work itself and the cost thereof is a first charge 
on the premises and can be so registered. 

Likewdse, expenditure incurred on making u^o roads and 
laying down drains will be chargeable on the property and 
will be registered on the local register. Then special classes 
of restrictive covenants created by local authorities, such 
as town planning schemes and other restrictions on the use 
of land and buildings, are enrolled on these local registers. 

Unlike the Land Charges Register, they are concerned 
with properties, and not proprietors. The cost of a 
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personal search of all parts is one shilling per parcel of 
land, while an official search certificate will be issued 
covering the whole register for 5s. 

There is no uniformity of practice in searching the local 
registers, in addition to the Land Charges Register, and 
possibly they are ignored where old-established property 
is concerned. But if you arc dealing with newly-erected 
properties or building estates, I suggest that searches are 
highly desirable, for road charges may have to be met, 
the district may be subject to a town planning scheme, 
or certain restrictive covenants may have been imposed 
by the local authority, 

If it is deemed necessary to search, you will not have 
done all that should be done unless you seai’oh not only 
the registers kept by the urban, rural or borough council, 
etc., but also the register of the county council, so you 
will see that searching is a costlji' matter — here a little 
and there a little — but it is better to have searched them 
all than never to have searched at all. 

Then you may be concerned with property in York- 
shire.* This county possesses Deeds Registries over two 
centuries old, the purpose of winch is to provide a handy 
record of all documents relatmg to the ownership of land, 
useful if deeds are destroyed or defaced, and a deterrent 
against fraudulent duplication of documents of title. These 
registries are not concerned with, titles, but with docu- 
ments, and must not be confused with the system of 
registration of title as obtains in London, Middlesex, 
Eastbourne, Hastings, and Croydon. 

If you are dealing with property in Yorkshire you 
must search the Deeds Register of the particular Riding, 
primarily for any legal mortgages, puisne or otherwise, 
and also for any equitable charges protected by the respec- 
tive deeds, for equitable interests can stiU be registered in 
Yorkshire. 

The new legislation provided for the institution of 
* The CSty of York is outside the Yorkshire Deeds Registries. 
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Charges Registers in Yorkshire for the enrolment of such 
matters as easements, covenants, estate contracts, and 
equitable charges not supported by deeds. Accordingly, 
such items affecting Yorkshire land are not now registrable 
on the London Land Charges Register, and so in addition 
to searching the Deeds Register you should also search 
the Charges Register, particularly for any equitable 
mortgages outstanding that are not protected by the 
title deeds. 

Thus, the Yorkshhe Register is practically self-con- 
tained, and there is no need to search the London Land 
Charges Register unless you have reason to suspect that 
one of the very few items that are registrable there instead 
of in Yorkshire is encumbering the property in question. 
Once again, jmu must use yoirr discretion where Yorkshire 
land is concerned as to whether you search the Local 
Land Charges Register also. You will, of course, search 
the register kept by the local authority in appropriate 
cases. 

Until 1937 there was a similar Deeds Registry in respect 
of the County of Middlesex. These were closed for regis- 
trations, however, when this County was made a com- 
pulsory area for land registration with effect from 1st 
January, 1937. Facihties for searcMng the Deeds Registers, 
however, were stiff available until 1940 when the 
registers were finally closed under the Middlesex Deeds 
Act, 1940. In 1943, however, the registers were reopened 
for searches, only in cases where deeds and documents 
had been destroyed by enemy action, to assist in recon- 
stituting titles. For this purpose, the registers are housed 
at the Middlesex Guildhall, Westminster, and the County 
Hall, Westnunster Bridge. 

When taking a mortgage from a limited company over 
its land and buildings, the primary search should be 
made at Bush House, where particulars of any debentm’cs 
and any charges on land, whether accompanied by 
the deeds or not, are enrolled. The search must be a 
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personal one, as no certificates of search are normally 
issued by the Registrar. If you find that any deben- 
tures are outstanding, you should ascertain beyond 
all doubt that the property which is being mortgaged 
to you is not the subject of any sort of charge in the 
debenture. 

To save dual registration, Section 10 of the Land Charges 
Act provides that a land charge given by a company is 
sufficiently protected by registration at Bush House 
and has the same effect as if registered on the Land 
Charges Register. Thus, there is no need to search the 
latter register for a legal or equitable mortgage not pro- 
tected by the documents of title. 

But if you wish to make certain that there are no other 
disabilities attaching to the property which you are takmg 
as security, you should search the Land Charges Register 
in the usual way for such matters as pending actions, 
writs, restrictive covenants, etc. You will also have to 
search the deeds registries of Yorkshue if you are con- 
cerned with land in tins county, and, if circumstances 
make it desirable, the registers of the County and Local 
Authorities. 

Town and Country Planning Act. When title deeds are 
taken as security after June 30th, 1948, it will be necessary 
to find out if any development in the property concerned 
has taken place since that date. If such be the case, a 
sight of the planning permission should be obtained, 
together with the Central Land Board’s certificate that 
the development charge has been paid by the borrower. 
If a customer lodges as security the title deeds of land 
which he proposes to develop, inquiries should be made 
as to whether sanction to develop has been obtained and 
as to the position regarding payment of the development 
charge. 

Making the Advance. We will assume that you have 
got your mortgage form signed a.nd your search certificate 
returned with no entries thereon — can you safely make the 



OEETAIN TYPES OP SEOXTEITY 


143 


advance without further ado ? In most cases the answer 
is “yes,” hut in some cases registration is required in 
order to perfect your security. If you are dealing with 
unregistered land outside Yorkshire, and you have fol- 
lowed the normal com’se of getting the title deeds, you 
have no need, apart from hmited companies, to register, 
for, as you will remember, you have got the maximum 
of security. 

If, however, you have to take your mortgage without 
the deeds for some reason or other, you must register 
yotu' charge as a puisne mortgage, or a general equitable 
charge, according as it is a legal or equitable document. 
This will be done on Porm L.C. 4 at a fee of Is. per name, 
and to prevent frivolous registrations the application 
must be supported by a statutory declaration unless 
lodged by a soHcitor. The Registrar will issue an 
acknowledgment of the application, which should be 
carefully filed with yom’ security, for the date of registra- 
tion regulates your priority. 

Sometimes you have some deeds, but not all the 
rpaterial ones relating to the title — ^in such a case it is 
advisable to register ; and, in this connection, it must be 
noted that the Registrar is not concerned with the regu- 
larity of any entry — ^he does not require to see the original 
deed or instrument creating the charge which you are 
registermg. 

If you are dealing with Yorkshire land, you must enrol 
a legal mortgage, whether supported by the deeds or not, 
at the Deeds Registry of the respective Riding. If it is 
an equitable mortgage without the deeds, you must enrol 
it on the Yorkshue Charges Register; if you have the 
deeds with your equitable charge you could register on 
the Deeds Register as a matter of expediency. 

If the borrower is a limited company, your charge of 
whatever kind must be registered at Bush House 
within 21 days of its execution, and a certificate of regis- 
tration will be issued as evidence thereof Oral charges — 

6— (L.a) 
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that is, charges created by the more deposit of the deeds 
with intent to charge — should be registered. Whereas 
the effect of non-registration on the various registers of 
charges given by non-company customers simply means 
that you jeopardise the priority of your security, non- 
registration at Bush House of any charge over land 
given by a limited company has far more serious 
consequences, for it is void as against a liquidator 
and you are relegated to the position of an unsecured 
creditor. 

Second Mortgages as Security. If you have to take a 
mortgage without getting the relative deeds in your 
possession it will usually be because they are already 
charged elsewhere — ^in other words, you have a second 
mortgage as security. iSuch security is naturally not liked 
by banlrers unless there is an undoubted and considerable 
difference between the value of the property and the 
amount of the first mortgage. It is not unusual to find 
that the equity disappears on account of shrinkage in 
the value of the property or drastic action on the part 
of the first mortgagee, resulting in an uneconomic sale 
being forced. 

When you are casting round for any form of cover to 
bolster up an unsatisfactory advance, you often have to 
fall back on the doubtful expedient of a second charge. 
In this and in all cases where you are not going to get the 
deeds to support your charge, you should take a legal 
mortgage rather than an equitable one, for it is possible 
in some circumstances for an equitable charge to be 
overridden even if registered. 

You should, when taking a second charge, in addition to 
any necessary registration, give notice of it to the first 
mortgagee and get his acknowledgment, for if his mort- 
gage is framed to secure farther advances he wdll not be 
under the necessity of searching before increasing his 
mortgage advance, and hence may continue to lend to 
the detriment of your security. When taking the second 
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charge you should ascertain if the first mortgagee is bound 
by the terms of the mortgage deed to make further 
advances ; for example, if the mortgage speaks of £1000 
and he has lent to date only £500. 

In such a case he can make fiu’tlier advances despite 
notice of your charge. If this is not the case, a first mort- 
gagee must make no further advances on the strength of 
the mortgage after receipt of your notice of second charge 
unless you consent. 

Notice of Second Mortgage. Having got your mortgage 
executed, made the necessary searohe.s and effected any 
necessary registrations, you can safely make the advance, 
and remember that as long as you do not make a further 
search you are not in any way affected by registrations 
of any subsequent mortgages on the Land Charges Register. 
But if, after the making of your advance, you are served 
direct with a notice of a second charge, you must break 
the account in order to establish the amount for which 
your first mortgage will avail. 

If the account is continued on an unbroken basis, the 
operation of the rule in Clayton’s case wiU result in 
subsequent credits to the account being applied in reduc- 
tion of the debt existing at the time notice was received, 
and all further debits will be in the nature of fresh ad- 
vances postponed to the second mortgage. 

This was laid dowm decisively by the House of Lords 
in the much-quoted case of Deeley v. Lloyds Bank, Ltd,, 
[1912] A.C. 756, whore the doctrine known as the rule in 
Hoplcinson v. Bolt was applied— namely, that where there 
is a mortgage to secure further advances the mortgagee 
cannot obtain priority for any advances made after notice 
of a subsequent encumbrance. 

Once you have got your mortgage completed you are 
not affected by the subsequent registration of other 
mortgages unless you choose to search, but you cannot 
ignore direct notice of any such charges. 

If your customer gives a second charge over your 
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security you are released from any obligation to honour 
further cheques on the strength of such security, for he 
has himself limited the amount you may advance against 
it. An interesting position arises where the advance is by 
way of loan and notice of second charge is received when 
a credit balance exists on the current account. 

The advice tendered by Sh' John Paget to the Institute 
of Bankers is that the loan account should be broken and 
interest charged to date, but that the customer is entitled 
to deal with his credit balance on current account. This, 
of course, is the case where the document of charge refers 
specifically to a loan of named amount, but where a charge 
is drawn to secure all moneys on all accounts it has been 
contended that, to get at the amount for which the secur- 
ity is available, the banker must combine the loan and 
current account. 

If a borrower has agreed in your form of charge 
not to create any further encumbrances on the security, 
you could use this breach of covenant as a reason for 
calling for repayment of the loan, and thus obtain the 
right to appropriate the current account balance. I 
imagine, however, that you would be chary of returning 
such a customer’s outstanding cheques, drawn in reliance 
on the credit balance, without giving him due notice 
of your intention to combine the accounts. Possibly the 
safest plan would be to get an acknowledgment from 
the second mortgagee that your security covers the full 
amomrt outstanding on loan account. 

Occasionally you receive notice of a second charge which 
specifically mentions that it is subject to an advance by 
you of a named amount. If your advance is by way oi' 
overdraft, however, you should be careful to see that the 
notice of second mortgage makes it plain that you are 
free to make advances by way of fluctuating overdraft to 
an amount not exceeding at any one time the named sum. 

There is another case where you might be under the 
necessity of breaking the account in order to establish 
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the amount for which you can hold your security — ^\Yhere 
the borrower has sold the property. Notice of this fact 
may be as significant as notice of a second mortgage, and 
if it happened that the purchase money was paid by instal- 
ments, you might find that when the purchaser was at 
last entitled to call for a conveyance, your security was 
gone, in that payments into the account since you had 
notice of the contract for sale had been sufficient to wipe 
out the debt existing at that time. The case of London 
and County Banking Company v. Ratcliff e (1881), 
reported in Vol, I of Legal Decisions Affecting Bankers, 
is worth studying in this respect. 

Questions sometimes arise as to whether the party 
offering title deeds in his own name as security is merely 
a nominee — a trustee holding the property for a bene- 
ficiary. The legislation of 1926 was somewhat arbitrary 
on the subject of secret trusts, but the Amending Act of 
1926 in the Schedule of minor amendments makes it plam 
that so long as the title deeds of the property are produced 
and you have no notice of any fiduciary interest of your 
customer, you are entitled to deal with him as beneficial 
and absolute owner. 

In other words, mere suspicion of a secret trust is not 
enough, you must have some sort of notice of it, express 
or constructive. I suppose the matter mostly arises 
where husband and wife are concerned. If your customer 
borrows in his own name for the purpose of building 
a house which is to be conveyed into his wife’s name, 
it would appear desirable to inquire if she is going to be a 
nominee for her husband or if the latter is taking no 
beneficial interest in it. The best way out of the difficulty 
is to get both parties to execute the form of charge. 

Very occasionally, vffien an advance against deeds is 
transferred from one banli to another, a transfer is taken 
of the first bank’s mortgage — ^that is, the form of charge 
is handed over, together with a deed of transfer, instead 
of the mortgage being discharged and a fresh form of 
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charge being executed in favour of the bank to which 
the account is transferred. A certain amount of stamp 
dut}'’ will be saved by this procedure. 

You should be careful to see, however, that the borrow- 
ing is now taken on a separate loan account, on which the 
only operations should be reductions, for the transfer 
of the advance fixed the amount for which the first bank’s 
mortgage could bo held by the second bank, and all pay- 
ments to credit will go in reduction of the debt existing 
at the time of the ti'ansfer of the accomit. 

You are sometimes offered a sub-mortgage as security, 
that is to say your customer has lent money on mortgage 
and now in tiu'n wishes to raise money, not on the pro- 
perty, but on his mortgage of it. He may charge the 
mortgage deeds on one of your standard forms, either as 
a legal or equitable charge, and you should, of course, 
get not only his mortgage deed, but the deeds of the 
mortgaged property, 

You should give notice to the mortgagor — ^the original 
borrower — so that any instalments of the mortgage debt 
are paid to you and not to your customer, the mortgagee. 
You should ask for an acknowledgment of your notice, 
stating the amoimt outstanding. There is no need to 
search against the mortgagor, assuming that this was 
done when the mortgage was taken, but possibly you 
should search against your customer, the sub-mortgagor, 
to see if he has already sub-mortgaged your security 
without yielding up the deeds. 

It is by no means certain that sub-mortgages taken 
without the deeds are capable of registration on the Land 
Charges Register — ^there is no reference thereto in the 
Land Charges Act. If such a charge was offered for regis- 
tration, it would probably be accepted, as the Registrar 
is not concerned with documents and the instrument 
would presumably be registered as a Class C.i or C.iii 
charge. Hence, search against your customer as sub- 
mortgagor. 
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Repayment of Advance. The question now arises as to 
your procedure if an advance secured by a legal mortgage 
of title deeds is repaid by the borrower. Something has to 
be done to show that the mortgage is at an end, to free 
the property from the mortgage encumbrance. Before 
1926 a reconveyairce or surrender had to be executed 
because a legal mortgage was effected by a conveyance 
of the legal estate to the lender, and this legal estate had 
to be put back into the borroAver’s hands. 

A legal mortgage is now discharged by the giving of a 
receipt for the mortgage moneys, usually endorsed on the 
back of the form of mortgage, and this has the effect of 
extinguishing the mortgage term. This statutory receipt 
must be expressed to be for all moneys secured by the 
mortgage, or for the balance owing, and it must give the 
name of the party paying the money. 

In the absence of other provision, where the money 
is not expressed to be paid by a party entitled to redeem 
the mortgage — ^that is the original borrower or his trans- 
feree — the receipt operates not as a discharge of the 
mortgage but as a transfer of it. 

Although there is nothing in the Law of Property Act 
to the effect that a statutory receipt must be under seal, 
it is the custom to have it sealed by the bank. If the 
borrower so desires, however, he can have the mortgage 
discharged in the old way by a surrender, release or recon- 
veyance. This method is generally used where more than 
one property has been charged on one form and one only 
is being redeemed. 

There is yet another way of extinguishing the mortgage 
term, found in Section 116 of the Law of Property Act — ^by 
a plain receipt given under hand. Provided this does not 
contain any words purporting to release the property 
from the mortgage it will not require stamping. If a 
statutory receipt is used stamping will be required at 
the rate of Is. per cent on the highest amount secured 
by the mortgage. 
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If your mortgage is in equitable form, however, no 
statutory receipt is required and a simple acknowledg- 
ment of the receipt of the mortgage moneys given under 
the hand of a head office official is all that is required. 
Such a receipt does not attract stamp duty as it falls within 
exemption 11 of the schedule to the Stamp Act, 1891. 

If you are concerned with an equitable mortgage con- 
taining a power of attorney, and hence under seal, you 
will find that a good many solicitors like to have a duly 
stamped and sealed statutory receipt. There seems to be 
no authority for this, for the mortgage, although under 
seal, gives no legal estate and is of an equitable nature 
only. Possibly as an act of grace, or to avoid delay in 
getting your money, you will give a statutory receipt, but 
this is a matter of expediency, and not of law. 

Before surrendering the deeds of mortgaged property 
to a borrower who has cleared his debt, is a banker under 
any duty to search the Land Charges Register to see if 
anyone else has an interest in the property ? The Law of 
Property Amendment Act, 1926, has dispelled any ambi- 
guity on this score and made it plain that no such duty 
exists, for it amends Section 96 (2) of the principal Act to 
read “a mortgagee whose mortgage is surrendered or 
otherwise extinguished, shall not be liable on account of 
delivering documents of title in his possession to the person 
not having the best right thereto, unless he has notice of 
the right or claim of a person having a better right. In 
this subsection notice does not include notice implied by 
reason of registration under the Land Charges Act, 1925, 
or in a local deeds register.” Of com’se, if you receive 
dhect notice from a second mortgagee, you must not 
deliver the deeds to the borrower but hold them in trust 
for the second mortgagee. 

A frequent happening, however, in banking practice is 
for an advance secured by deeds to be repaid by the sale 
of the property by the borrower, probably as a result of 
discreet pressure from the banlcer. In such a case, if there 
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are any surplus proceeds, should the banker search to see 
if there is anyone better entitled to them than the 
borrower ? 

I beKeve that opinions differ on this point, but it 
appears to me that no risk is run in ]Dlacing the surplus 
proceeds at the disposal of the borrower, unless you have 
had direct notice of a second charge ; you need not search, 
for in point of fact you are not exercising any power of 
sale — ^you are handing the deeds over to a nominee of your 
customer against payment. 

We have now to consider the unsatisfactory occasions 
when a banlcer is compelled, in order to clear his customer’s 
indebtedness, to put into force the various statutory 
powers given to a mortgagee. Before you avail yourself 
of these remedies, however, the borrower must, of course, 
be in default. This arises when formal demand has been 
made on him and no satisfaction results. In some bank 
mortgages it is provided that the remedy of sale shall not 
be exercised until one month’s notice has been given of 
the bank’s intention so to do, while in other cases it is 
provided that the power of sale shall be exercisable 
directly default is made. 

But in all cases, 1 imagine, the borrower is shown every 
latitude, and an unsuccessful demand by the bank is 
usually followed by a solicitor’s letter reminding the 
borrower of the effect of default. 

Remedies of Mortgagee.’^ There are five remedies avail- 
able to the legal mortgagee, and they can be exercised 
singly or together. Firstly, the banker, as legal mortgagee, 
can sue on the personal covenant to repay, which is the 
preliminary clause in bank mortgage forms. More usually, 
of course, you sue for the amount due on the banking 
account. 

A writ is the weapon to use where you know that the 

* At the i^resent time (1950) the Emergency Legislation of 1939 is still 
in force whereby the leave of the Court must be sought before a mort- 
gagee can avail himself of the powers to deal with his security. 
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borrower is possessed of means and there is some doubt 
if the disposal of the security will result in the liquidation 
of the entire indebtedness. In such a case you will 
normally get judgment, which, if unsatisfied, will give 
you further rights to exercise — the usual one being the 
issue of a banla’uptey notice with its sombre prospect 
for the obstinate debtor. 

The next course open is to sell the security, and this, 
except in the case of an equitable mortgage under hand, 
does not entail application to the Court. The right of sale 
is inherent in a legal mortgage and is exercisable after 
default has been made and notice given in accordance 
with the terms of the mortgage instrument. This is the 
advantage which a legal mortgage possesses over the 
purely equitable variety — ^your remedy lies to your hand 
forthwith without further formality. 

There is no need for you as mortgagee to put the pro- 
perty up to auction in order to get a representative price — 
you are at liberty to sell by private treaty if you so desire 
(Section 101 of the Law of Property Act). Prudence 
demands, however, that you should get the consent of the 
borrower or a professional valuation. It is a sound bank- 
rug custom to instruct estate agents, or auctioneers, that 
the bank’s name is not to appear in any advertisement 
of sale— -for there is an impression in some circles that 
banks are fair game and will be prepared to sell at a 
bargain price in order to rid themselves of an embarrass- 
ing security. 

You must conduct the realisation of the mortgaged 
property as a reasonable person would behave in the 
realisation of his own property, and must not wilfully 
or recklessly sacrifice the property. In practice you 
usually invite any second mortgagee to take over your 
mortgage before you proceed to sell. 

Assuming that you have effected a sale, the subsequent 
conveyance can be sealed, by the bank without bringing 
the customer into the busmess, and such conveyance will 
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give the purchaser a vahd title free from any second or 
subsequent mortgage that may be outstanding. Section 
104 of the Law of Property Act, 1925, makes this clear : 
“ A mortgagee exercising the power of sale . . . shall have 
power by deed to convey the property sold . . . freed 
from all estates, interests and rights to which the mort- 
gage has priority, but subject to all estates, interests and 
rights which have priority to the mortgage.” 

You may say: “How about the unfortunate second 
mortgagee who sees the property being conveyed away 
regardless of his interests ? ” The answer is that he must 
follow the proceeds of sale in the hands of the first mort- 
gagee, for the next section of the Act provides that such 
proceeds shall be applied by the mortgagee who is selling 
in payment of the costs of sale, in discharge of the mort- 
gage money and interest, and the residue shall be paid 
to the person entitled to the mortgaged property — ^that 
is, the second mortgagee. 

So in the happy but unlikely event of any surplus 
accruing after you have cleared your books, you must hold 
it in trust for the person entitled to the mortgaged 
property. Any surplus proceeds of sale must not be 
credited to your customer’s account until you are sure 
that no other mortgages are outstanding. If there 
happens to be a second mortgagee you will probably 
have had direct notice from him. If a foreclosure order 
absolute is obtained, hoAvever, as is explained later, you 
are not accountable to anyone — ^the property becomes 
yours absolutely. 

But do not let absence of notice lead you to pay over 
any surplus to the borrower — ^you must search the appro- 
priate registers to see if there is a puisne mortgage or 
general equitable charge registered against your customer. 

If you are a second mortgagee, anxious to liquidate the 
mortgage advance, you are quite entitled to sell without 
the first mortgagee’s permission, but what will probably 
deter you is the difficulty in obtaining a price that will 
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clear off tlie first mortgage and also wipe out your debt. 
You will recollect that the section I just quoted makes 
it plain that any sale by a mortgagee means that the 
proceeds of sale are “subject to all estates, interests and 
rights which have prioi’ity to the mortgage.” 

A difficulty that frequently arises where your security 
is a dwelling house in the occupation of the borrower, 
and your power of sale has arisen, is that a sale is held 
up because your customer will not quit the premises and 
enable you to give vacant possession. Unless you adopt 
the tedious and lengthy course of an order for foreclosure, 
matters are likely to remain at a standstill, and that is 
why occasionally you find a clause in a legal mortgage 
whereby the borrower attorns tenant to the bank at a 
peppercorn or other nominal rent, with a proviso that 
such tenancy does not constitute the bank a mortgagee in 
possession so long as the borrower remains in occupation 
of the premises. 

If your customer refuses to give possession of your 
security after your power of sale has arisen, you are then 
able to apply to the Court on a specially endorsed writ for 
possession under Order 14, and an order to this end will be 
granted unless the borrower can put up a convincing 
defence. If you have not got this attornment clause in 
your mortgage form, and you do not want to embark on 
the lengthy procedme of foreclosure, you can apply for 
an order for sale with possession, which in some oases 
will be granted very much more quicldy than a foreclosure 
order. 

Another remedy of the banker as mortgagee is to 
appoint a receiver of the income of the mortgaged property. 
This step is taken in cases where a sale is impracticable 
because the premises are let, or where entire repayment 
of the advance is not likely to result from a forced sale, 
but may be possible if you care to await an improvement 
in the property market. 

In a good many instances a sale with possession is 
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practically out of the question, and then a bank must 
perforce hold its hand until the tenant’s lease has expired. 
Meanwhile, in order to get hold of the rents of the pro- 
perty, the bank appoints a receiver — ^usually the branch 
manager in straightforward cases, otherwise a professional 
man who is an expert in such matters. The receiver’s 
authority will be a document usually under the seal of the 
bank reciting the details of the form of charge and stating 
that the borrower is in default. Production of this to the 
tenant of the property will mean that all further payments 
of rent must be made to the receiver. 

The main idea of appointing a receiver is to keep the 
mortgage interest on foot by appropriating the rent to 
that end. Such income must be applied, firstly, in dis- 
charge of such outgoings as taxes, rates, insurance, 
repairs, etc. ; then in payment of interest on the mortgage 
debt ; and, finally, any residue must be used in reduction 
of the debt itself — a new provision, but one which in 
practice does not always benefit the banker, who is lucky 
if, after having satisfied outstanding items for rates, 
repairs, etc., he finds a sufficient surplus available for 
interest on the advance. 

Another course open to the banker as legal or equitable 
mortgagee is to apply to the Court for an order for fore- 
closure— a • lengthy business, for the Court will usually 
make an order nisi, which will not become absolute until 
six months have elapsed without the borrower having 
paid up the principal and interest due. The order absolute 
has the effect of depriving the borrower of his equity of 
redemption, and vesting the entire interest in the property 
in the lender, who can sell if ho so desires and retain the 
entire proceeds without regard to any surplus that arises. 
This remedy is not normally exercised by a banker. 

The last remedy is to enter into possession of the mort- 
gaged property — ^technically, this can be done at any 
time during the currency of the mortgage, for you have 
a lease of the premises in the shape of a mortgage term ; 
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but in practice it is rarely done at all, even when the 
borrower is in default, for there are onerous obhgations 
attached to such a step. For example, if you enter into 
possession, you must aocount not only for the rent and 
profits issuing from the property, but also for the revenue 
you might have received if you had used due diligence. 

So much for your remedies as a legal mortgagee — what 
of your rights if you have only an equitable charge under 
hand and the time has arrived to enforce your security ? 
Unless you can induce the borrower to sign a legal mort- 
gage, in accordance with the covenant in the equitable 
charge — and experience testifies to the dogged obstinacy 
of borrowers in such circumstances — your only recourse in 
respect of the security is to apply to the Court for an 
order for sale, or an order for foreclosure and sale, or for the 
appointment of a Receiver of Rents. You can resign your- 
self to a costly and lengthy delay in such a case, possibly 
involving you in missing the market for your security. 

If you have used an equitable form of mortgage em- 
bodying an hrevocable power of attorney, however, your 
weapons are pretty well as effective as if you had a legal 
mortgage. The inclusion of a fiower of attorney means 
that the mortgage must be executed under seal and, to 
start with, you can appoint a Receiver of Rents without 
the formality of an application to the Coiut and without 
reliance on the power of attorney. For Section 101 of the 
Law of Property Act states that where the mortgage is by 
deed the mortgagee shall have power to appoint a receiver. 

Under the same section, where the mortgage is by deed 
you have a power of sale, but you cannot give a purchaser 
a legal estate, as you yomself have only an equitable one. 
So if you wish to dispose of your security charged under 
this t 3 q)e of mortgage, you employ the fiction of selling 
not as mortgagee, but as attorney of the borrower. In 
such cases the conveyance will usually recite the power 
of attorney given in the charge, and the banli as mortgagee, 
and it will be executed in due form by a head office official 
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as attorney for the customer, and sealed by the bank as 
mortgagee. 

If the borrower is in occupation of the property and 
will not budge, and you have this equitable charge with 
a power of attorney therein, you can first of aU turn your 
equitable mortgage into a legal one containing an attorn- 
ment clause * by the simple expedient of getting one of 
your designated officials to sign and seal the legal mort- 
gage as attorney for the borrower, who has covenanted 
in the equitable charge to give you a legal charge. You 
are then at liberty to go ahead under Order 14 with a 
specially endorsed writ for possession. 

There is yet another method of enforcing your power 
of sale mider an equitable form of charge under seal, and 
it is available where a clause is included by which the 
borrower acknowledges that he holds the property in 
trust for you and authorises you to remove him from the 
trust and to appoint another in his place. This enables 
you to execute a deed appointing one of your officials as 
trustee in the borrower’s place, and thereafter he can give 
a valid title to a purchaser. 

In these days, unfortunately, there is an increasing 
number of borrowers who have to seek a solution of their 
troubles in the Banlrruptcy Court. If you happen to hold 
title deeds as security, it is not likely that the trustee in 
bardrruptcy will redeem them and you will have eventu- 
ally to sell your security. Section 110 of the Law of 
Property Act provides that if a power of sale arises solely 
on account of the borrower’s bankruptcy, the leave of 
the Court must be obtained. 

This does not mean that before you can sell the deed 
security of every bankrupt borrower you must get the 
permission of the Court, for you will call up your power 
of sale by serving the usual demand for repayment, and 
sell as a result of default following such demand. 

If you are going to be left with a provable debt after 
* Sea p. 168. 
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having disposed of the security, you should get the trustee’s 
approval of the sale ; and if you have actually proved, 
after assessing the value of your security, you must not 
forget that the trustee has certain rights of redemption 
over the security, which may limit your selling powers. 

If your mortgage is equitable in form, unless you make 
application to the Court for an order for sale, you will 
have to get the trustee in bankruptcy to join in the execu- 
tion of any conveyance following a sale of the property, 
but if your equitable mortgage contains an irrevocable 
power of attorney it is possible to sell without the trustee’s 
co-operation. Section 1 26 of the Law of Property Act says 
that in favour of a purchaser, such a power shall not be 
revoked by the death, disability or bankruptcy of the 
donor of the power, and hence your power of attorney 
can be validly exercised in favour of a purchaser. 

While in some quarters this interpretation of Section 126 
is not accepted, it would appear from Sub -section (1) that 
for the purpose of conveying to a purchaser the question 
of banlcruptcy can be disregarded in so far as the exercise 
of the power by the donee is concerned. 

This section is also of avail where you are concerned 
with a deceased borrower whose deed security was charged 
under an equitable form containing a power of attorney. 
If no one is movmg to administer the estate on account 
of insolvency, for example, it is an expensive business for 
the bank to apply for a grant of administration in order 
to sell the security, and this can be avoided by the exercise 
of the power of attoimey, which, as far as a purchaser is 
concerned, is not revoked by the donor’s death. 

Then there is the vexed question of interest in banlc- 
ruptcy. If you propose to rely on your deed security for 
entire repayment, you are at liberty to recoup yourself 
from the proceeds of sale, not only for principal and inter- 
est up to the date of the receiving order, but also for 
subsequent interest up to the date of payment. 

But if you are going to prove on the borrower’s estate 
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because, for example, the realisation of the security leaves 
you with a portion of the advance unsatisfied, you can 
only claim interest up to the date of the receiving order, 
unless, of course, the debtor’s estate yields any surplus 
when wound up. But if you have put in a receiver of 
rents, you are able to appropriate the income from the 
property as interest on the debt after the date of the 
receiving order. 



CHAPTER VI 

REGISTERED LAND 

Thbeb are four main qualities whioh should characterise 
a perfect system of land ownership and transfer. 

Firstly, it should be secure, and this means, among 
other things, that a purchaser of land should be assured 
of an unassailable title and should not be confronted with 
conflicting and undisclosed mterests at a later date. 
Then there should be some measure of security for 
successive lenders of money against land, so that they 
should Imow the order in whioh their rights against the 
property are marshalled. Then there are the rights to be 
safeguarded of parties who have no ownership of the land, 
but interests therein, such as lessees and owners of ease- 
ments and covenants ; lastly, there should be an elernent 
of security in that documentary proofs of title should 
be secure from loss, duplication, or destruction. The 
second quality is that of simplicity, so that highly special- 
ised and technical knowledge should not be essential in 
order to determine the ownership of a parcel of land. 
Thirdly, the system should bo cheap, in order that the 
ownership of land should not be prohibitive to the small 
man on the groimds of cost of transfer; and, fourthly, 
the system should work reasonably quickly, so that a 
transfer of land should be effected with little more expen- 
diture of time than is entailed in the transfer of other 
forms of property. 

Systems of Land Transfer. To-day there are three 
separate systems of land transfer operating in this coun- 
try. Firstly, the system of unregistered land, whereby 
proof of title is evidenced by a collection of deeds and 
documents generally retained in the custody of the owner 
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for the time being — deeds which a learned authority once 
remarked are “ difficult to read, impossible to understand, 
and disgusting to touch.” Each time a change of owner- 
ship occurs by sale, death or gift, a further document has 
to come into being to evidence the transaction. 

The second system concerns the Deeds Registries of 
Yorkshire — a system two centuries old. Title to land 
in the greater part of this coimty is still evidenced by 
deeds and documents, but each change of ownership, 
each legal mortgage and a variety of other transactions 
have to be enrolled on the appropriate Riding register. 

But it must never be forgotten that these registers are 
merely concerned with documents and not with titles, which 
still require to be substantiated by documentary evidence. 

The third system is that of registered land, whereby 
documentary evidence is largely dispensed with, as the 
title to a parcel of land is found in an entry in the State 
Register of Titles. Let us test these three systems by 
the four characteristics mentioned just now. 

As regards unregistered land, the element of security 
can hardly be said to predominate. Forgery and duplica- 
tion of deeds by a fraudulently-minded owner of land are 
not unknown ; there is the danger of essential documents 
bemg destroyed or defaced, with all the subsequent diffi- 
culty of getting duplicates, and on occasion it is hard to 
determine from old documents the exact boundaries to a 
piece of land. Owners of mortgages and other encum- 
brances who do not hold the documents of title have 
certainly been given some measure of security by the 
Land Charges Act, 1925, by the establishment of a public 
register on which their interests can be enrolled, but, as 
mentioned earlier,* this register is concerned not with 
land, but with the owners thereof; you file your claim 
against a name and not against a title. As the Chief Land 
Registrar has remarked, the value of the Land Charges 
Register is largely negative, in that the existence of a place 
* See pp. 128 et aeq. 
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where hostile interests can be recorded is a deterrent to a 
fraudulently-minded owner who might otherwise deal 
with the land to the detriment of other people. As regards 
the second element of simplicity, unregistered convey- 
ancing is still highly involved, notwithstanding that the 
Law of Property Act, 1926, abolished a good many 
technical terms, and put trusts behind the curtain. There 
is still a welter of technical matter to master in perusing a 
title, an examination of dealings for 30 years back is 
required, the requisitions on title and the replies thereto 
have to he carefully considered, so that this system is 
still the province of the highly-trained legal mind. 

Then the system is of necessity expensive, owing to the 
laborious investigation of title, notwithstanding that the 
period of deducing a title has been reduced from 
40 to 30 years. If full scale fees are charged for a sale of 
land, they amount to a considerable item, on the first 
£1000, 1 J per cent on the purchase price being chargeable, 
plus 20 per cent of that 1| per cent. 

Lastly, unregistered conveyancing is certainly not quick 
— ^it is a slow game played according to time-honoured 
rrdes. There is a great gulf fixed between the decision 
to purchase a piece of land and the completion of the 
sale — the average time taken for completion being about 
two months. 

As regards the Deeds Registries of Yorkshire, if we 
apply the foregoing tests, we find that an element of secur- 
ity is provided, inasmuch as the risk of duplication and 
forgery of deeds is minimised owing to their enrolment 
on a public register, a handy reference is provided should 
any deeds be lost, destroyed or defaced, and a useful 
history of the vicissitudes of ownership is kept on foot. 
Otherwise the system is just as insecure, just as compli- 
cated, just as costly and just as slow in its working as 
that pertaining to unregistered conveyancing. 

It is in the system of registered titles that we see the 
four cardinal qualities of security, simplicity, cheapness 
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and quickness in full operation. The holder of an absolute 
title has the maximum of security in the shape of a 
State-guaranteed title. The documents employed are 
couched in simple terms intelligible to a layman. The 
system is considerably cheaper than that of unregistered 
conyeyancing, the costs on either side, for example, on 
£1000, excluding out-of-pocket expenses, being less than 
half of those obtaining in the case of unregistered land. 
'Furthermore, the registry fees have twice been reduced 
since compulsory registration was initiated. 

Finally, the transfer of registered titles used to be 
expeditious and there was no room for the customary gibes 
about the methods of circumlocution of a Government 
department. For example, the average time taken in 1938 
for first registration of title in London was 4-7 days — a 
remarkable record, in view of the detailed investigation 
required. Once a title was on the register it was possible to 
transfer the property in about tliree days. The advent of 
war in 1939 resulted in serious dislocation of the Land 
Registry routine and at the time of writing (1949) there 
is considerable delay in the completion of transactions 
with the Registry. 

State registration of titles is largely in vogue in America 
and Europe and in some of the Colonies ; in this country, 
however, it is compulsory only in the Administrative 
Counties of London and Middlesex and the County 
Boroughs of Eastbourne, Hastings, and Croydon ; it is a 
voluntary matter in other parts of the country. 

The initial attempt at registered titles is found in Lord 
Westbury’s Act of 1862, which provided for a voluntary 
system of registration, but the expenses and complica- 
tions of the system rendered it practically abortive. 

The next attempt is found in the Land Transfer Act of 
1875, still framed on a voluntary basis, but less comph- 
cated and restrictive than the original Act. It was the 
Land Transfer Act of 1897, howuver, which first put fife 
into the dry bones by initiating a scheme of compulsory 
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registration. It provided for the system to be set in 
motion by Orders in Council following the petition of 
any county authority. The Act further provided that a 
county could be selected as the first compulsory area 
without the prehminary of any petition. London was 
chosen because the office of the Land Registry was already 
situated there and the large number of dealings taking 
place in land made it a suitable area in which to demon- 
strate the efficient working of the system. 

Accordingly, commencing in 1899, the area was taclded 
parish by parish, and by 1902 the whole of the Adminis- 
trative County of London was turned into a compulsory 
area. You must bear in mind, however, that not all land 
in London is on the register; the Act did not compel 
existing estate owners forthwith to register their titles — 
it only made registration compulsory when there was 
a disposition of land on sale or a grant of a lease for 40 
years or more. Consequently, there are still some parcels 
of land in London which have not changed hands on 
sale since 1899, and therefore need not be put on the 
register unless tho owners elect to do so. 

The only authorities that have taken advantage of the 
statutory power to petition the Privy Council for an 
Order for compulsory registration are the County Bor- 
oughs of Eastbourne, Hastings, and Croydon, which 
became compidsory areas in 1926, 1929, and 1939 respec- 
tively.* Remember, however, that it is only in the oases 
of dispositions on sale and grants of leases of 40 years or 
more that land in these areas has to come on the register. 

The Land Registration Act of 1926 — ^part of what is 
known as the Birkenhead legislation — is the latest 
important enactment regarding registered land. Regis- 
tration of title greatly appealed to the reformers respon- 
sible for the property statutes of 1925, and while the 
scheme was not adopted forthwith, the way was left 

* The County of Surrey was to have been made a compulsory area 
in 1940, but the matter was postponed on account of the war. 
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open for the institution of compulsory registration, if 
after ten years’ trial the reformed system of unregistered 
conveyancing did not work well. This was accomplished 
by Sections 120, 121 and 122 of the Land Registration 
Act, 1925, which provided that after 1935 Orders in 
Council might be made for compulsory registration without 
waiting for a petition from the county authority, and 
despite such body’s veto. Safeguards are provided in the 
necessary approval of the Legislature of any draft order, 
and it is laid down that only one Order shall be made in the 
first year and only one county comprised in such Order. 

The Land Transfer Committee ajipointed by the Lord 
Chancellor in 1934 recommended that Middlesex be the 
subject of the first Order. An order was consequently 
made whereby the County of Middlesex became a com- 
pulsory area as from 1st January, 1937. 

Registrations in non-oompulsory areas are more exjjen- 
sive from the Registry’s point of view than compulsory 
registrations, although the fees are identical in both cases. 
Unmapped areas have to be surveyed and appheations 
for voluntary registration are often prompted by the 
fact that the title is so complicated that sales are difficult 
and expensive to negotiate while the land is unregistered. 
Hence the slogan is sometimes heard: “If you have a 
bad title, register it.” Incidentally, it may be noted that 
a voluntary title can be taken ofl^ the Register should an 
owner so desire, although such an occmrence is rare. 

A pamphlet issued by the Land Registry says: “The 
keynote of the system of absolute title is that the machi- 
nery for the purchase and sale of land is assimilated to that 
of stocks and shares.” There is an analogy between share 
registration and laud registration which appeals to the 
layman, and possibly a study of the similarities of the 
two systems will give you some idea of the root principles 
of land registration. Thus, the title to shares in a joint 
stock company is an entry of the shareholder’s name, 
address and description in the share register, together 
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with the distinctive numbers of his shares. The prima 
facie evidence of his title is a share certificate, which 
repeats these particulars, and a change of ownership of 
shares is accomplished by the completion of a form of 
transfer and its lodgment, usually with the share certificate, 
with the company’s registrar, who cancels the old certifi- 
cate and issues a new one in favour of the transferee. In 
like manner, the title to a parcel of registered land is 
found in an entry in the Land Eegister, of the name, 
address and description of the estate owner, together with 
the distinctive number of his title; the prima facie 
evidence of his title is a land certificate reproducing these 
particulars and a change of mvnership of a registered title 
is made by the completion of a simple form of transfer 
and its lodgment at the Registry, together with the land 
certificate, which is either cancelled, and a new one issued 
to the transferee, or is suitably endorsed with the change 
of proprietorship. 

Then Section 117 of the Companies Act, 1948, prohibits 
any notice of trust being entered in a share register — a 
company will not saddle itself with the safeguarding of 
trust interests. Similarly, Section 74 of the Land Regis- 
tration Act, 1925, provides that, apart from settled land, 
the Land Registrar shall not be affected ivith notice of a 
trust, and references to trusts are, as far as possible, 
excluded from the register. It is of interest to note that 
this practice of excluding trusts from a title, first begun 
under the Act of 1897, has now been followed in the case 
of unregistered land, and trust interests are now “put 
behind the curtain.” 

Once again,' a person interested in a holding of stocks 
and shares has a ready method of preventing the registered 
holder from dealing with them to his detriment by getting 
a “notice in lieu of distringas” served on the particular 
company or registrar, which obliges the latter to warn the 
interested party of any contemplated dealing in such 
shares. In the case of the Land Register, a person who has 



gTTRT H EB TYPES OP SBOTOITY 


167 ' 


a claim against or an interest in registered land is enabled 
to lodge a caution or other warning notice with the 
Registrar, the effect of which is to require the latter to 
give notice to the cautioner of any proposed dealings 
with the land. Lastly, if a share certificate is lost or 
destroyed a new one can be obtained on the giving of a 
satisfactory indemnity, in some cases accompanied by 
a statutory declaration. Likewise, if a land certificate is 
lost or destroyed the Registrar will issue a new one subject 
to the giving of an indemnity and advertisement in the 
London Gazette and elsewhere if deemed necessary. Two 
oases where the analogy breaks down may be noted, 
however. While the share register of a joint stock company 
is open to inspection by any member of the public on 
payment of a shilling fee, the Land Register is private, 
and can be inspected only on production of the written 
permission of the proprietor or on production of the land 
certificate. Lastly, while a joint stock company will often 
refuse to take notice of any lien or charge on its shares 
from outside parties, a section of the Land Register is 
reserved for recording any charges, liens or claims acquired 
by interested persons. 

The Land Register. The Land Register consists of 
three parts. Firstly, the Property Register, which gives 
the title number, a short description of the property, such 
as the number in and name of the road, and a reference 
to the Land Registry General Map. Then there is the 
Proprietorship Register, giving the name, address, and 
description of the registered proprietor, the date when 
he was registered and usually the consideration money 
paid on the last transfer. It will also mention any fetters 
on the proprietor’s full power of dealing with the title. 
Thirdly, there is the Charges Register, on which details of 
charges, leases and restrictive covenants, etc., are enrolled. 

The land certificate, when issued, is a copy of the Land 
Register, having in addition a scale plan of the registered 
property. As it is possible, however, to enrol certain 
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items on the register without the production of the cer- 
tificate, it means that the certificate does not always 
correspond with the register. The certificate, however, 
can always be sent to the Land Registry to be written 
up to date, and hence it is a simple matter to get the land 
certificate in line with the Land Register itself. 

If many transactions take place over a short period 
with one registered title, it means that the register and 
certificate get overloaded with entries and thus you are 
approaching the state of affairs that exists when you 
have an unwieldy bundle of deeds relating to unregis- 
tered land. So the Registrar is empowered, if he tbinka 
fit, to clear the register of cancelled entries and to issue a 
new certificate giving the existing position of the title. 

The Law of Property Act of 1925 cut down the number 
of legal estates that could exist in land to two, and so 
we find that the only titles now capable of registration are 
freeholds and leaseholds. All freeholds in a compulsory 
area must be registered and so must all leaseholds with 
more than 40 years to run. Leases with less than 40 years, 
but more than 21 years to run, can be registered at the 
option of the leaseholder, vdth the exception that, where 
the freehold interest out of which the lease is carved is regi- 
stered, any lease -with over 21 3rears to run must be regi- 
stered, whether in a compulsory or voluntarj'- area. Leases 
with less than 21 joarn to rmi cannot be registered, neither 
can a lease containing an absolute prohibition against 
ahenation nor a lease for a mortgage term. By Section 
74 of the Land Registration Act, 1926, trusts are as 
far as possible kept off the title, and the Registrar 
is not concerned with the fiduciary capacity of registered 
proprietors. Trust interests, however, find a place in the 
proprietorship section of the register in some cases ; thus, 
in the case of a tenant for life (who will have the fee simple 
vested in him), a restriction will be entered in the pro- 
prietorship section whereby no transfer on sale will be 
registered unless the consideration money is paid to the 
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trustees of the settlement or into Court. Then there is the 
more famihar instance of property in joint names — Tvhere 
A and B are deemed to hold the property as trustees for 
themselves. In such a case, a note will be made in the 
proprietorship section of the register to the effect that 
no transfer on sale will be registered unless the capital 
money is paid to at least two trustees or to a trust cor- 
poration. 

There are all sorts of interests that can be protected by 
registration on the register^ — ^interests which in the case 
of unregistered land would be registrable in the Land 
Charges Register. Thus deeds of arrangement, receiving 
orders and pending actions are protected by lodging a 
creditor’s notice, an inhibition, or a caution respectively. 
Then restrictive covenants and annuity charges may also 
be entered in the charges section. 

Personal covenants are not entered in the charges 
register, for they do not affect the title to a parcel of 
land. In certain oases, however, they are kept in evidence 
by stitching in the land certificate on first registration an 
office copy of the conveyance or grant of a lease, etc., 
wherein such personal covenants are recited. If after a 
title has been registered, a transfer thereof containing 
personal covenants is registered, an office copy of such 
transfer may also in certain cases be stitched in the land 
certificate. Then there are certain rights affecting land 
which are not found in the abstract of title if you are 
dealing with unregistered conveyancmg, but have to be 
inquired about elservhere. Thus easements — aright of 
way and drainage, etc. — ^will be found by inspection of 
the land ; leases of not more than 21 years at a rental will 
be disclosed by inquiry of the occupier ; rights under the 
Pubhc Health Acts and the various Building Acts will be 
revealed by inquiry of the particular local authority. All 
these matters, if affecting registered land, will have to be 
checked in lik e manner, and attention is drawn to them on 
the inside cover of up-to-date editions of land certificates. 
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When you are dealing with registered land you will 
usually be concerned with one of three classes of title — ■ 
absolute, good leasehold and possessory; there is a 
fourth — and practically unknown class — a qualified title, 
granted where the title can only be vouched for over a 
limited period or subject to certain reservations. 

An Absolute Title gives the proprietor a good title 
against all the world, a title guaranteed by the State, and 
once it is granted, the land certificate is the only essential 
document to prove oivnership of the land, and the former 
evidence of title in the shape of title deeds is redundant 
from the point of view of proof of ownership. It will occur 
to you, however, that it may be dangerous to have two 
lots of documentary evidence existing relating to one 
parcel of land — ^the title deeds and the land certificate. 
The answer to this is that on first registration the Land 
Registry stamp is branded on each and every document 
relating to the title, and the presence of this stamp is a 
warning to any party contemplating a purchase or a 
mortgage of the land, that aland certificate is in existence. 

Then there is Good Leasehold Title, devised to meet the 
needs of leaseholders who, while giving satisfactory 
evidence of their leasehold title, cannot, as is usually the 
case, produce proof of the fireeholder’s title to grant the 
lease. It is an anomaly of the law of property that the 
purchaser of a lease is not entitled to call for proof that 
the oi’iginal lessor was the rightful owner of the freehold, 
and the vahdity of the original lease is always assumed in 
transactions with leasehold property. In cases where the 
freeholder’s title is vouched for — ^as where it is registered 
with an absolute title — ^the leasehold may be registered 
with an absolute title. It is possible to get a good lease- 
hold title converted into an absolute one after 10 years, 
on proof that the proprietor or successive proprietors have 
been in possession for that time. 

With a good leasehold title, you want something more 
than the land certificate as your title deed — ^the original 
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lease musl, accompany it — ^although, in practice all inter- 
mediate deeds are generally found. 

The third type of title — ^Possessory — has defeated the 
essential notion of registration of title because it is a 
mixture of the old system and the new. On application 
for first registration of a possessory title, the Registrar 
satisfies himself only that the present owner has a prima 
facie right to the property. He does not ensure that there 
is a good chain of title for the past thirty years, but all 
deahngs subsequent to registration have to bo effected by 
registered instruments. Thus all deeds prior to registra- 
tion should accompany the land certificate, and on each 
change of ownership the title up to the time of registration 
has to be investigated in the old-fashioned way. After 
the inception of compulsory registration in 1897, a posses- 
sory title was the most popular — it was the only compul- 
sory title in a compulsory area, and smaller fees were 
pajmble on first registration. The first step to remedy this 
state of affaii's was the provision of a common scale of 
fees for all titles, and the second and more drastic step 
was taken in the Act of 1926, Avhich took the option out of 
the applicant’s hands and gave the Registrar discretion to 
refuse a possessory title and to grant an absolute or good 
leasehold title, whether the applicant is amenable or not. 

As a result, in 1938 only 1 per cent of first registrations 
were given possessory titles. 

Existing possessory titles can be tmmed into absolute 
or good leasehold ones if fifteen or ten years old respec- 
tively, and in one year over 6600 cases were so treated. 

I make no apology for this long digression on the history 
and idea of registered land, for, while the aid of our friend 
the branch solicitor still has to be invoked in most cases 
when handhng registered titles as security, the system 
is sufficiently devoid of technicalities to make it intelligible 
and interesting to a layman, whereas a capable grasp of 
unregistered conveyancing is only possible to the legal 
and speoiahsed mind. 
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We now come to the precautions and formalities to be 
observed in taking registered land as security. I men- 
tioned earlier that when dealing with registered titles 
you speak a different language, you are in another 
country as regards mortgages and their attendant for- 
malities ; legal mortgages become registered charges, 
title deeds give place for the most part to land certificates. 
The type of charge taken, the registration effected and 
the searches made are all in a category different from that 
appertaining to umegistered land. 

Legal Charge Over Registered Land. We will consider 
first of all the procedure to be adopted when it is proposed 
to take a legal charge over registered land offered as 
security. You will recollect that in the case of unregistered 
land a legal mortgage is got by a grant of a long term of 
years in the property, if freehold, or a sub-lease if lease- 
hold, with an alternative method of taking a charge by 
way of legal mortgage m either case. With registered 
land you get your legal estate by means of a registered 
charge, which by the Land Registration Act, 1925, puts 
you in the same position as if you had got a lease of 3000 
years, if you are concerned with a freehold, or a sub-lease 
for the term of the lease less one day, if a leasehold. You, 
furthermore, are endowed as chargee with all the powers 
and remedies of a legal mortgagee. First of all, you should 
make sure that you have got all the essential documents 
of title. If you are dealhig with a freehold absolute title, 
nothing beyond the land certificate is normally required. If 
the land is registered with a good leasehold title you will 
require the land certificate and the original lease, although 
you usually find any intermediate documents present. 
If you are dealing with a possessory title, however, you 
wiU want not only the land certificate but also all the 
documents of title up to the date of fii’st registration, 
and this will usually entail a professional examination 
of title as in the case of unregistered land. Then you will 
identify the land concerned by reference to the property 
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section of the land certificate which gives you a short 
description of the property and an extract from the 
Land Registry map. Sometimes yon may find that the 
description in the land certificate does not tally with the 
description given by the borrower- — he may be offering 
you a dwelling house as security, while the land certificate 
shows a vacant plot of land. An investigation on the 
spot will, of course, satisfy you as to what your security 
actually comprises, and the register and the land certificate 
can be suitably amended by the Registrar. You should 
also peruse the proprietorship sections of the certificate 
to make sure you are dealing with the ijcrson registered 
as proprietor. The consideration money that passed 
when the borrower bought the property will usually be 
found here, and this is a useful check on — but not a basis 
for — ^the value you are going to place on the land for 
lending purposes. 

The next preliminary step is to ascertain that there are 
no charges outstanding in front of you and no encum- 
brances such as detrimental restrictive covenants, writs, 
etc. This can be done by searching the Land Register, 
either personally or by post. 

Personal searches, costing one shilfing, are discouraged 
by the Registrar for they are neither desirable nor neces- 
sary, in view of the ample facilities provided by way of an 
official search. The virtues of the latter are that any 
errors are the responsibility of the Registry, whereas if 
anything is missed in a personal search, so much the worse 
for the searcher. 

An official certificate of search is got by the completion 
by your solicitor of Form 94 (Application for Official 
Search) in duplicate, which is forwarded by post to the 
Registry, accompanied by the written authority of the 
proprietor of the registered title or his soheitor. The 
duplicate search form {94a) will be returned by the 
Registry free of charge to an intendmg chargee, with office 
copies of any adverse entries appearing on the Register. 
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Assuming that the search reveals a clear Charges 
Register, an apphcation for registration of your charge 
should be lodged with the search certificate within four- 
teen days of the date thereof. No adverse entries that 
have been made between such date and the date of 
application for registration will then affect you, unless 
such entries relate to a mortgage caution (see page 177) 
or to a priority notice. A party proposing to take a 
charge over registered land may give a priority notice 
on Rorm 18, accompanied by the land certificate. If the 
charge is delivered for registration within 14 days of the 
giving of the notice it will take priority over any applica- 
tion or instrument that may have been delivered in the 
meantime. 

In case of urgency a search may be requested by 
telegram or telephone in accordance with Rule 293 of 
the Statutory Rules and Orders, but the reply wiU be 
limited to a statement that there is no subsisting entry 
or otherwise. 

Land in Yorkshire with a registered title is clean out- 
side the provisions of the respective Deeds Registries, 
and search is necessary at the Land Registry only. 
The Land Charges Act, 1925, provides that land charges, 
pending actions, writs, orders, etc., affecting regis- 
tered land which can be protected by the lodgment of 
inhibitions, cautions, creditors’ notices, etc., shall not 
require registration on the Land Charges Register, so you 
will not need to search there, but on the Land Register 
of Titles. It is true that the Registrar is under no duty 
to ascertain if an application to register a charge on the 
Land Charges Register refers to registered land, and if any 
such charge is registered thereon it will not affect an 
interested party who searches the Land Register, for it 
is registered in the wrong place. 

As regards any bankruptcy disability under which the 
borrower may be labouring, it is necessary to point out 
that all petitions in bankruptcy are, in the fh'st instance. 
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lodged at the Banliruptcy Office, and a daily list of such 
petitions is furnished to the Land Registrar, who registers 
them all as pending actions in the first section of the Land 
Charges Register. As soon as possible thereafter the 
index of names of proprietors of registered titles in the 
Land Register is searched, and if the insolvent party’s 
name is found thereon the Registrar transfers the entry 
to the Land Register as a creditors’ notice. Notwith- 
standing the preliminary entry on the Land Charges 
Register, there is no need as regards registered land to 
search elsewhere than on the Land Register — Section 
61 (2) of the Land Registration Act, 1926, makes this 
clear. 

If circumstances make it expedient — such as where you 
are dealing with a building estate or with a new property — 
the registers of the local authorities should be searched 
for any charges or restrictions put on by them. 

Execution of Charge. Assuming that all the necessary 
searches have been made, the next step is to get your 
charge executed and registered. A charge on registered 
land need not be in any set form — it must be by deed, 
but may be in any form, provided that the land which is 
charged is identified by reference to the title number on 
the register, or in any other manner sufficiently precise 
without reference to other documents, and that the charge 
does not refer to any prior and unregistered interest. 
The Land Registry supply a form of charge (Form 45), 
but hanks use their own forms, Avhich are drawn to cover 
all contingencies. For example, the bank form expresses 
the charge to cover all moneys owing now or hereafter, 
to save the rule in Clayton's case operating detrimentally. 
The borrower covenants to repay the advance on demand 
and to keep the property insured; his statutory power 
of leasing is made subject to the bank’s consent and the 
right of consolidation is expressly reserved to the bank. 

The charge, having been duly executed, will require 
stamping as a mortgage by deed at the rate of five 

7-(L.2) 
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shillings per cent on the amount it is proposed to lend, if no 
limit is expressed in it, otherwise the duty will be calcu- 
lated on the named limit. In this connection, the Regis- 
trar now undertakes to get the necessary Inland Revenue 
stamps affixed on documents sent for registration and 
does not charge for this service. 

Registration of Charge. The final step is registration of 
the charge at the Land Registry, and the following pro- 
cedure must be adopted. The charge, together, with a 
copy thereof, must be lodged at the Registry, preferably 
by post, with the relative land certificate and search 
certificate. The duplicate charge and the land certificate 
will be retained there and a charge certificate will be 
issued to you within which will be stitched the original 
copy of the charge. This charge certificate will represent 
your seciu'ity. The fee for registration of a charge is 4s. 
per cent up to £750, wdth a shding scale for higher figures. 

Before 1920 the land certificate was not impounded by 
the Registry, which explains why you sometimes find 
both this document and the charge certificate in your 
possession. When it first became the practice to retain 
the land certificate at the Registry, a green receipt was 
given for it, but since the Land Registry rules of 1930 
came into force no receipt is issued. 

If your security was taken before 1914, you may not 
have a charge certificate in full form, but merely the land 
certificate and an office copy of the charge, upon which is 
endorsed a certificate of registration. 

The priority of registered charges is of necessity regu- 
lated by considerations differing from those which obtain 
in the case of uixregistered land — ^where, you wiU. recollect, 
possession of the title deeds is the determinant factor. 
With a legal mortgage of registered land, priority depends 
on the date of registration of the charge, not on the date of 
its creation. By Section 30 of the Land Registration Act, 
1925, where a charge is drawn to secure farther advances 
as in the case of a bank charge, the Registrar must advise 
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the chargee before making any entry in the register — 
such as a second charge — ^whioh would adversely affect 
the priority of any farther advance by the first chargee. 
If an advance is transferred to another branch, it is 
desirable to advise the Registrar of the change of address, 
for while any loss in relation to a further advance, occa- 
sioned by delay in the post, will be made good by the 
Registry, losses arising from failure to amend the address 
for service will be suffered by you. 

It is of interest to contrast the effect of registration of 
a second charge on registered land with the effect of 
registration on the Land Charges Register of a second 
mortgage on iim-egistered laud. In the latter case, unless 
direct notice is given to the banker and providing he does 
not search the register, further advances by him are not 
subject to the second charge ; but in the case of registered 
laud, a banlcer having taken a charge to secure further 
advances will, as mentioned just now, be advised by the 
Registrar of the intended registration of a second charge, 
and hence must break the borrower’s account to preserve 
priority and to avoid the rule in Clayton’s case operating 
to his detriment. 

The only exception would be where, by the terms of the 
charge, the banker was under an obligation to make 
further advances and such obligation was noted on the 
register. This is provided for in the Law of Property 
Amendment Act, 1926, Section 6, which brings registered 
land into Ime with unregistered land as regards tacking 
The cases, I imagine, however, are I’are, where a banker 
is under a binding covenant in his charge to advance a 
specific sum. 

Mortgage Caution. Section 106 of the Land Registration 
Act, 1926, prescribes an alternative method of taking a 
legal charge over registered land — namely, by the execu- 
tion of an ordinary legal mortgage, as in the case of 
unregistered land, and the registration of a special form of 
caution at the Registry. This must be accompanied by 
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the land certificate, the mortgage deed and a certified 
copy thereof. The caution is entered on the Proprietorship 
Register and the certified copy of the mortgage is filed, 
the original instrument being returned to the mortgagee. 
I understand, however, that this method is practically 
unknown. 

Equitable Mortgages. Now for the question of equitable 
mortgage of registered titles. This is accomplished by the 
simple deposit of the land certificate with the lender, such 
deposit creating a lien equivalent to a lien created by the 
deposit of title deeds of unregistered land. The Act pro- 
vides statutory protection for such a charge in that, if notice 
is given to the Registrar of the deposit of the certificate, he 
will advise you of any proposed deahngs with the land. 

This notice of deposit should preferably be given in 
duplicate on Form 85 A, and a registration fee of one 
shfiling is chargeable. It should be signed by the branch 
manager or acting manager, and “per pro” signatures are 
not accepted. Before the war, the duphcate notice of 
deposit duly endorsed by the Registry was returned 
promptly, but the exigencies of war-time still persist at 
the Land Registry and the notice of deposit of the land 
certificate is now merely aclmowledged by a postcard. 
Such acknowledgment gives the same priority as from the 
date of the postmark as would have been given if a duph- 
cate notice of deposit had been received back duly 
receipted by the Registrar. This postcard aclmowledg- 
ment is no guarantee however that no prior notices of 
charge have been received. I want to make it quite clear 
that, as far as the Registrar is concerned, your security is 
found in the deposit of the certificate and the filing with 
him of the notice of its deposit — ^lie is not aware of, and 
not concerned at this stage with, any form of charge you 
may take. 

As in the case of a legal charge, you should therefore 
make sure that no prior charges or encumbrances exist 
before you lend any money on the strength of your 
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equitable charge. The simplest and most efficacious way, 
however used to be to forward your notice of deposit 
together with the land certificate to the Registry, who 
would enter the latter up to date, to include your notice 
of deposit. On the return of the certificate it was a simple 
matter to see if there was an3d;hing entered thereon detri- 
mental to your interests. Sometimes borrowers or their 
solicitors objected to the notice of deposit being entered 
on the certificate, and as it is not essential for your security 
that this should be done, there was no harm in indulging 
them. In such a case any subsequent cancellation of the 
entry in the register would not involve mention of it on 
the certificate. 

The siDeediest method in these post-war days is to have 
a postal search made on Form 94 as in the case of a 
registered charge. But no breathing space of fourteen 
days is given as when you are taking a registered charge. 
A depositee of a land certificate is not a purchaser or 
mortgagee within the meaning of the Land Registration 
Rules and therefore caimot obtain priority for registi’ation 
of notice of the deposit of the certificate. 

I think you will find that where a bank is content with 
an equitable charge by deposit of the land certificate, 
it does, in fact, get the borrower’s signature to a form 
of charge under seal, which is duly stamped but not 
registered. The reason for this sort of half-way house 
is that the form provides, as we have seen, for all sorts 
of stipulations in favour of the banlcer ; it puts powers 
and remedies in his hands which can be exercised 
without recourse to the Court, as would have to happen 
if he relied on the simxfie deposit of the certificate. 
If at any time you wish to perfect your security, it is a 
simple matter to turn your equitable interest into a legal 
estate by registering your charge. You must be careful, 
however, to get your charge by deed — a charge under 
hand could not be registered at a later date. It may be 
asked — ^why not go all the way in the first instance and 
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register j’^our charge ? The answer is, of course, that 
registration involves a fee, round about four sliillings 
per cent, and that in some instalnces borrowers, in the 
ease of temporary advances, prefer the charge to be kept 
off the title. 

You sometimes get a complication where you have 
given notice of deposit of the land certificate, keeping your 
charge in the background, and the borrower gives a 
second charge to another party, who attempts to register 
his charge. In accordance with the rules, you willi imme- 
diately be advised by the Registrar of the intended regis- 
tration, and if you do not take action within 14 days 
the notice of deposit will be removed from the register. 
Usually, the second charge will refer specifically to your 
charge, and in such a case the Registrar will require you 
to register it forthwith, if by deed. 

Sometimes you propose to lend money against an 
equitable charge of a registered title where the lender has 
not got a land certificate in his possession, either because 
the title is in process of registration for the first time or a 
transfer of an existing title to him is not yet completed. 
The Land Registry rules provide in such a case that notice 
of intended deposit can be lodged at the Registry, in 
which case the land certificate, when ready, will be issued 
to the lender named in the notice. Notice of intended 
deposit operates as a caution in the same way as notice 
of deposit, but it will require signing by the borrower as 
proprietor of the registered title. When the land certi- 
ficate comes to hand there will be no necessity to give 
notice of deposit ; the original notice of intended deposit 
still stands. 

You may sometimes be under the necessity of taking a 
second mortgage of a registered title; this is done by 
lodging your charge in duplicate at the Registry and get- 
ting a certificate of second charge. Alternatively, you can 
get your second charge duly executed, but not register it, 
protecting yourself by lodging a caution at the Registry. 
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You should give notice of your charge to the first chargee 
and ascertain from him or from the register if he is bound 
to make further advances. 

Then occasionally you may be offered a sub-mortgage 
of a registered title. That is to say, your customer has 
lent money on a registered charge and offers you this 
charge as security — ^that is, he gives you a sub-charge. 
There are two methods of effecting this : you can 
lodge the charge certificate at the Registry, together 
with your sub -charge, in exchange for which you will 
be given a certificate of sub-charge as your security. 
Alternatively, you can get an equitable sub-charge by 
giving notice of deposit of the charge certificate to the 
Registry, and then your security will be the charge cer- 
tificate, plus the Registrar’s acknowledgment of your 
notice. In such a case you will usually get a sub- 
charge executed by your customer, although you do not 
register it. 

Repayment of Advance. Two other matters remain for 
our consideration — ^the procedure to be adopted when an 
advance is paid off, and the steps to be taken if circum- 
stances demand the reahsation of your security. If an 
advance is repaid and the security is vacated, the routine 
to be followed depends, of course, on whether you hold a 
registered charge or an equitable charge by deposit of 
the land certificate. In the first case, you will complete 
and forward to the Land Registry Form 63 (Discharge 
of Registered Charge), together with the charge certificate. 
Provided that the form of discharge does not have any 
sort of reconveyance added to it, a twopenny stamp will 
suffice ; otherwise, stamp duty at the rate of 6d. per cent 
on the highest amount advanced on the strength of the 
charge will be required. The seal of the bank will be 
required to the form of discharge. 

If the borrower has sold the property forming your 
security, you will generally find Form 65 used, which is a 
combined form of transfer from your customer to a 
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parchaser, plus a discharge on the bank’s part. No fee is 
payable for a discharge of a registered charge. Where 
your security has consisted of the deposit of the land 
certificate, plus notice of its deposit to the Registry, all 
that is necessary to free the land from your charge is to 
forward to the Registry an application to withdraw the 
notice of deposit — ^usually the form found on the hack of 
the Registrar’s acknowledgment of your notice of deposit 
is used. The land certificate must accompany the applica- 
tion, which does not require sealing, but merely the 
official signature of the branch manager or his deputy, 
who must not sign “per pro ” however. No fee is pay- 
able, and the land certificate will be retm'ned with the 
notice of deposit deleted from the charges section if it 
was entered in the first instance. 

If a part only of the land subject to your notice of 
deposit is being released, a letter to the Registrar 
withdrawing your charge over the specified plot is 
all that is necessary, and the land certificate, duly 
amended, will be returned to you. These partial re- 
leases usually occur where a building estate with a 
registered title is charged to a bank, and, as each 
house is sold, the piuchaser is given a registered title 
and a land certificate. 

The most efficacious method of procedure if you have 
been content with an equitable charge is, on the fia'st 
sale, to send in letter form a signed notice of withdrawal 
of your charge over the particular plot, together with the 
land certificate, which the Registrar is requested to retain 
for the time being. On completion of each subsequent 
sale, all that is necessary is a note to the Registrar, who 
will eventually return the land certificate to you if any 
land is still left on the original title. 

In connection with land certificates relating to builcling 
estates, the Chief Land Registrar asks me to state that 
if you find the property register burdensome and difficult 
to read owing to a long list of removals of part of the 
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title, it is only necessary to forward the certificate to the 
Registry and a new and up-to-date edition will be Issued 
free of charge. 

You will recollect that I mentioned the practice of 
banks to got a form of charge executed by a borrower, 
eyeii where it is not proposed to register it, but merely 
to rely on notice of deposit of the certificate. In such cases, 
where the security is being vacated, most solicitors are 
content with the cancellation of the charge form and the 
withdrawal of the notice of deposit. But in some cases 
they press for a statutory receipt to be sealed on the back 
of the form, and this is usually done as a matter of 
courtesy and expediency. 

Realisation. Now for the melancholy cases where the 
bank is under the regrettable necessity of exercising its 
power of sale over the security. If you have a registered 
charge, and the borrower is in default, you are armed forth- 
with with all the powers and remedies given by the Law 
of Property Act to a legal mortgagee and can appoint a 
receiver, enter into possession, foreclose, or sell, as you 
think fit. The considerations likely to influence you are, 
of course, those I mentioned in connection with unregis- 
tered land.* 

If you are successful in selhng the property, you can 
give a good title by completing Form 31, which is the 
standard form of transfer on sale provided by the Registry, 
duly amended to cover the case of sale by a chargee. 
Where you have only got an equitable charge by deposit 
of the certificate, you are in precisely the same boat as 
any equitable mortgagee who has not got a charge under 
seal — your only recourse and remedy is to apply to the 
Court for an order for sale. But if you have taken the 
precaution to get a form of charge executed under seal, in 
addition to getting the deposit of the certificate duly pro- 
tected by notice of deposit, you are in a far better case ; 
for it is only necessary to turn your equitable interest 
* See p. 161 et seg. 
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in the secutity into a legal interest by registering your 
charge, and you can then proceed as expediency dictates, 
armed with all the rights and remedies of a legal chargee. 
This, possibly, is the main reason why hanks usually get 
a deed of charge signed when the land certificate is 
deposited as an equitable security, even though they 
never contemplate registering it while things are 
normal. 

In all cases where a power of sale is exercised, it is neces- 
sary before paying over any surplus proceeds to the bor- 
rower, to make sure that there are no parties better entitled 
than he to such moneys, such as a second chargee, and this 
will not usually mean searchmg the Register, for if your 
charge is drawn to cover farther advances the Registrar will 
have notified you of any registration of a further charge. 

You may recollect that charges given in respect to such 
matters as land improvement and di’ainage schemes are 
registered, if relating to unregistered land, as Class A or 
B land charges on the Land Charges Register, and that 
once registered they have priority not only over future 
charges of any kind but also over existing charges.* In 
the case of a similar charge acquired over registered land, 
however, it is necessary, if priority is claimed over earlier 
charges, for a written claim to accompany the registra- 
tion unless it is incorporated in the charge itself. The 
Register will then be endorsed that priority is claimed 
under the particular Statute referred to, and that the 
charge does not ranlc for priority, as regards earlier 
charges, according to the date of its creation or regis- 
tration. 

Companies. There are one or two points concerning 
limited companies as borrowers against registered land 
that deserve to be noticed. Firstly, the fact that you 
register your charge on the Land Registry, or give notice 
of deposit of the land certificate, does not dispense with 
the need for registration at Bush House in accordance 
* See p. 132 et seg. 
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with the provisions of Section 95 of the Companies Act, 
1948. This should be efleeted before any registration is 
applied for at the Land Registry, for by Rule 145 the 
certificate of registration issued by the Registrar of Com- 
panies is required to be produced to the Land Registrar, 
otherwise he will mark the Register that the charge is 
subject to the provisions of Section 96 of the Companies 
Act. 

Also, searches will not only have to be made at the 
Land Registry but also at Bush House, in the usual way, 
not forgetting any local searches that may be expedient. 

In the case of a sale by the company, if no registered 
charge has been taken, but merely notice of deposit of 
the certificate given, it is probable that the bank will bo 
required to join in a transfer and discharge on Form 55, 
for although the Registry will accept a withdrawal of 
the notice of deposit or a written release of part of the 
title concerned therein, a purchaser’s sohoitor will be 
aware of the existence of a written charge, owing to its 
registration at Bush House. 

If you take a debenture which includes a specific 
charge on registered land, then the debenture can be 
registered as a charge. A certified copy of the debenture 
must be lodged at the Registry, together with the relative 
land certificate, and the original debenture will be sewn up 
in the charge certificate. 

Alternatively, if there is a trust deed containing a 
specific charge, the trust deed can be registered as a 
charge. It must be accompanied by two certified copks, 
one of which will be filed at the Registry and the other 
stitched in the charge certificate. It must also be accom- 
panied by the land certificate. If preferred, the trust deed 
itself can be incorporated with the charge certificate, and 
then only one copy need accompany the application. If a 
simple and specific charge referring to the trust deed or 
debentures is taken, a certified copy for filing of the trust 
deed or debenture must accompany the copy of the charge. 
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A floating charge cannot be registered, on the Land 
Register, but can be protected by a notice under Section 
49, provided that the land certificate is produced. If you 
do not get the land certificate with your floating chai’ge, 
you can protect yourself by lodging a caution under 
Section 64 of the Land Registration Act, 1926. 

Legal Mortgage of Equitable Interest. Occasionally you 
are asked to lend money against a legal mortgage of an 
equitable interest in land. Ror example, a beneficiary 
under a trust for sale may wish to borrow on his interest, 
a joint tenant may offer as secmity his interest in pro- 
perty jointly held, a remainder-man may want to raise 
funds on his reversionary interest in an estate. 

In all these three cases, the would-be borrowers have 
only equitable interests to offer — ^they cannot charge any 
legal estate. The beneficiary under the trust for sale has 
his rights solely against the proceeds of sale of the corpus 
of the estate in the trustees’ hands ; the joint tenant can 
only charge his share of the proceeds of sale of the joint 
property. He may hold the legal estate jointly with 
his co-tenant as trustee, but it is not as trustee that he 
wants to borrow, but as beneficiary under the trust. The 
owner of a reversionary right likewise has no legal estate 
to offer, but simply his equitable ipterest. Now, in all such 
cases, the mortgage you take will not be accompanied by 
title deeds, for it is a mortgage of personalty, not realty. 
Occasionally you do get the deeds, but that is usually 
because the trustees do not Imow their job. 

You will recall that mortgages of unregistered land 
unsupported by the relative title deeds can be protected 
by registration on the Land Charges Register, but mort- 
gages of equitable interests cannot be similarly protected 
by registration as land charges, for they are not charges 
on land but on personal property. To avoid the conse- 
quences of the trustees of the estate concerned selling 
and distributing the proceeds of sales to the benefi- 
ciaries, in ignorance of the mortgage, it is now provided 
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fchat written notice of the charge can be given to the 
trustees, or a trust corporation appointed for that pur- 
pose, thus warning them against paying out the proceeds 
of sale regardless of the lender’s interest. 

You will, of course, be careful to get an acknowledgment 
from the trustees of your notice and file it with your mort- 
gage. You should likewise make sure by inquiry that the 
trustees have not received any prior notices of mortgage 
from other parties. Should there be more than one mort- 
gage of the same equitable interest, priority is determined 
by date order of receipt of the respective notices by the 
trustees. 

In the case of a mortgage by a joint tenant, alternative 
protection can be gained by getting a memorandum 
endorsed on the holding deed, giving notice of the 
lender’s interest in the proceeds of sale. 

If the equitable interest which is being charged issues 
out of registered land, a mortgage thereon can be pro- 
tected by registration on a register set up under the Land 
Registration Act, 1925, termed the “Minor Interests 
Index.” Priority among competing charges on the same 
equitable interest is settled by date order of registration 
on the minor interests index. You must not forget, how- 
ever, that this index is not part of the land register, and 
does not affect a purchaser or chargee of the legal estate. 

Where stocks and shares are concerned, a notice in lieu 
of distringas (see p. 213) is sometimes served on the 
respective registrars as a protective measure. 

A warning may nob bo out of place here concerning 
advances against reversionary interests — make sure that 
the reversion against which your customer wishes to 
borrow is absolute and not conditional. That is to say, 
ascertain if the benefit of the reversion passes to your 
customer’s estate, if he predeceases the life tenant, or 
if the reversion is contingent on your customer surviving 
the life tenant. If the latter is the case you will require 
your security to be supported by a life policy to cover 
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the borrower’s untimely death. The drawback of a 
reversionary interest as security is that you cannot fore- 
close on the assets of the estate to which it relates — you 
can only sell the reversionary interest to another party. 



CHAPTER VII 

STOCK EXCHANGE SECURITIES 

“ Dead loans are sometimes produced by lending money 
to parties to buy shares in public companies. There was 
too much business of this kind transacted by some bankers 
a few years ago. The party did not at first, perchance, 
apply to his banker to enable him to purchase the shares ; 
but the calls were heavy, and his ready money was gone ; 
he felt assured, however, that in a short time he should be 
able to sell his shares at a high profit; he persuaded his 
banker to pay the calls, taking the .shares as security. 
Other calls were made, which the banker had to pay. The 
market fell; and the shares, if sold, would not pay the 
banker’s advances. The sale, too, would have caused an 
enormous loss to the customer. The advances became a 
dead loan, and the banker had to wait till a favourable 
opportunity occurred for realising his security .” — The Logic 
of Bankvng, by J. W. Gilbart. 

Stock Exchange securities have much to recommend them 
as cover for advances, for the perfection of the security 
involves little formality and is accomplished at com- 
paratively small cost ; likewi.se the release of the security 
can be effected with a minimum of cost and formality; 
there is no elaborate investigation of title required, and 
the cardinal virtue of ready realisability is present. 
Possibly, however, what was formerly looked upon as a 
favoirrable element is no longer present — thht is, stability 
of value. The experience of the past few years has shown 
that margins of cover are likely to run off with disturbing 
suddenness, and not even the gilt-edged variety has been 
immune from a drastic fall in price, necessitating calhng 
for additional cover. Now, what has happened once may 
conceivably hapj^en again, and thus it is expedient to 
keep a vigilant eye on all advances against stocks and 
shares where a bare margin of security exists. 

We will plot out our consideration of the subject into the 
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three categories of “hearer,” inscribed” and “registered” 
securities. 

Bearer Securities. Bearer securities consist of that class 
of security the title to which passes by more delivery of 
the instrument, such as bearer bonds, debentures payable 
to bearer, stock certificates to bearer, share warrants to 
bearer and certain types of certificates mainly of American 
origin, which are endorsed in blank by the registered holder. 

In all but the last case these instruments are recognised 
by the Courts as fully negotiable. You will no doubt recall 
that a negotiable instrument must respond to three tests : 
the property in it — ^that is, the legal ownership — must 
pass from hand to hand by mere delivery, or, in the case 
of instruments payable to order, by endorsement and 
delivery; secondly, a party who takes it honestly, for 
value and without notice of any defective title in the 
transferor, acquires an indefeasible title against all comers ; 
and, thirdly, it must contain a right of action in itself — 
the holder must be able to sue in his oivn name. The last 
typo I mentioned — the certificate endorsed in blank — ^ 
is not fully negotiable, because it does not respond to 
the last test — ^the holder is unable to sue in his own name 
unless and until he has the security registered in his name. 

You will readily see that the bearer type of security 
is an ideal form of cover from the point of view of title, 
for, provided you act in good faith — that means honestly — 
and give value — ^that is involved in advancing money 
against the security— and have no actual notice of any 
defect in the borrower’s title, you can hold the security 
against all the world. 

And remember that it is not a question of what you 
ought to have known; provided you do not shut your 
eyes to the facts in front of you, constructive notice does 
not enter into the matter. In the case of London Joint 
Stock Bank v. Simmons, [1892] A.C. 201, where a stock- 
broker pledged bearer bonds belonging to liis clients, 
the House of Lords upheld the bank’s right to hold the 



■FTOTHEB TYPES OP SECURITY 


191 


bonds against its advance, and Lord Herscholl said : “ I 
should be very sorry to see the doctrine of constructive 
notice introduced into the law of negotiable instruments.” 
In other words, provided facts are not present, the neglect 
of which would amount to bad faith, you are not bound 
to probe into the question of the borrower’s title. 

The Exchange Control Act, 1947 provides that bearer 
securities must be lodged with or to the order of an 
approved banlc chosen by the owner of the security. This 
control was imposed to prevent the transfer of British-own ed 
securities to foreign ownership except for value received. 
The ownership of such bearer seciuities will not be affected 
by this regulation, but the depo.sitee bank will be under a 
duty to ensure that no illegal transfer of suchitems is made. 

Bearer securities are taken as cover by way of pledge, 
and it is perhaps timely to remind you of the essential differ- 
ences between pledge, mortgage and lien. A pledge arises 
where chattels or negotiable instruments are deposited 
with a party as security for money lent. The essence of a 
pledge is that possession passes to the pledgee, while the 
property in the thing pledged — ^that is, the legal oivner- 
ship^ — ^remains with the pledgor. Sometimes, of course, 
possession of the thing itself does not pass, but merely 
the documents of title, as in the case of merchandise 
advances under the provisions of the Factors Act, 1889. 

In the case of a mortgage, other than that of land, the 
property in the thing mortgaged — ^the legal ownership — 
passes to the mortgagee, while possession of it may or 
may not remain with the mortgagor. Lien is a right of 
retainer over property exercisable in respect of a debt and 
arises by implication and not by specific charge or agree- 
ment. It can only be exercised where there is no expressed 
or implied contract inconsistent with it. Where, for 
example, there is an expheit contract of bailment — ^to 
hold articles for safe custody — ^there can be no lien. A 
banker’s hen was described by Lord Campbell in the case 
of BrandaoY. Barnett (1846), 1 M. & G. 909, as “a general 
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lien on all securities deposited with them as bankers unless 
there be an express contract or circumstances that show 
an implied contract inconsistent with hen.” 

Bearer bonds may conceivably be the subject of a lien 
if they are not essentially lodged for safe custody or to 
support an advance. If they come into your hands as 
cover, however, you have a pledge, and not a lien. 

The mere deposit of bonds with intent to pledge -will 
give you all the rights of a pledgee, but it is usual to take 
a memorandum of deposit under hand specifying the 
terms of their lodgment, and usually giving a power of 
sale on default. 

When taking bearer bonds as security, you should, of 
course, see that they are in such a state as will make them 
good delivery if reahsation becomes necessary ; thus the 
Revenue stamp should be in order, all unpaid coupons 
should be present and no marking of any land in ink 
should be made. It will be your duty to watch for any 
drawings of such bonds. 

Then there is the kind of certificate, first in use by 
American railways, but now largely favoured by American 
and Canadian business corporations, which once endorsed 
passes from hand to hand by delivery, and thus acquires 
one of the characteristics of a bearer bond. The name 
of the registered holder is set forth on the front of the 
certificate and on the back is a form of transfer combmed 
with a power of attorney. The registered holder signs 
the form of transfer under proper attestation, and thence- 
forward the certificate is transferred hke a bearer bond, 
except in cases where the -transfer has to be by deed. 
When such a certificate is offered as security, you may 
find that it is in a good marking name, that is, in the name 
of London stockbrokers or a trust company, who specialise 
in such business, and, being properly endorsed, you may 
safely regard it as a bearer bond. If it is in the borrower’s 
name, however, you must remember that even when 
duly endorsed by him he is still the registered holder and 
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there is the possibility, remote though it may be, that the 
shares arc subject to a lien by the issuing company or 
to some prior charge or interest. 

The precaution of getting such certificates registered in 
the name of your nominee company is cumbersome, for 
in 1931 the Committee of the London Stock Exchange 
decreed that, with one exception, shares of this description 
in the names of hmited liability companies, corporations, 
societies or instiLutions constitute bad delivery unless 
each certificate is stamped with the signed guarantee of 
such holder that all necessary papers have been filed 
with the Registrar and/or transfer agent to ensure that 
no hitch will occur if a transfer is put forward for regis- 
tration. Short of this formahty or of putting such certi- 
ficates in the name of a personal nominee, they can only 
be left in the name of the borrower. If, of coinse, they 
are not in his name or in a good market name, they 
should be registered in the borrower’s name and endorsed 
before being used for seematy purposes. When getting 
this type of certificate endorsed it is important to see that 
the holder’s full signature is given, including any coui'tesy 
title, if an American certificate. 

This type of security requires stamping at the rate of 
threepence for every £25, and every fractional part of 
£26 of its nominal value when first assigned, transferred 
or in any manner negotiated in the United Kingdom 
(Finance Act, 1899). Certificates of no par value do not 
require stamping. By Rule 136 of the Stock Exchange a 
member cannot be required to accept delivery of a cer- 
tificate of American shares representing a larger number 
than 100 of |5 each, with a sliding scale for larger denom- 
inations. This should be borne in mind when taking such 
shares as security. 

Inscribed Stocks. * As you are aware, the title to inscribed 

* As from 1st January, 1943, inscribed stock for British Government 
securities was abolished and all such holdings are now treated as 
registered stock. Other inscribed stoolra domiciled at the Bank of 
England have been similarly treated. 
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stocks is comprised solely in an entry of tke stocldiolder’s 
name in the books of the Begistrar, and no indicia of title 
are available, the stock receipt being merely a memor- 
andum of the inscription. As the stock can be dealt with 
without production of such receipt, no reliance should 
ever bo placed on such a document for lending purposes, 
or, for that matter, as evidence of means. The one sure 
and effective method of getting inscribed stocks as security 
is to have them inscribed in the name of the bank or its 
nominee, usually a company specially incorporated for 
such purposes. In such a case you get a legal mortgage 
of the stock — ^the legal ownership is vested in you, subject, 
of course, to the borrower’s right of redemption. It is 
customary to take a standard memorandum of deposit 
which puts beyond dispute the purpose for which the 
stock was transferred, and sets forth the conditions under 
which the bank may sell. 

There is an alternative and little-known method of get- 
ting some sort of security over inscribed stocks without the 
formality of transfer into the lender’s name — ^by the execu- 
tion of a charge wherein the borrower covenants not to deal 
with the stock without the bank’s consent. Sometimes 
a power of attorney is added, empowering the bank 
or its nominee to sell. Such a charge would undoubtedly 
give you an effective equitable mortgage. Clearly this 
is not a method to pursue, except in the case of temporary 
borrowings by an absolutely undoubted customer, and 
an instance I can call to mind is the case of an incor- 
porated charitable society holding large blocks of all sorts 
of inscribed stocks, which required accommodation for 
six months only. 

Occasionally, the title to certain stocks of the Canadian 
and Australian Governments, ofifioially designated in- 
scribed stocks, is evidenced by stock certificates which 
must be produced on sale or transfer. These must be 
regarded as being in the category of registered stocks. 

Registered Stocks and Shares. Registered stocks and 
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shares become security by way of mortgage, which can be 
of two kinds — legal or equitable. The former type is the 
only method by which you can get a cast-iron unassailable 
security. 

In the case of an equitable mortgage there is not only 
the danger of outstanding and older equitable interests 
ousting you from prior claim against the stock or shares, 
but while the borrower is still on the register as the owner 
of the shares, there is also the danger that behind your 
back he may deal with them to your detriment. 

There is no uniformity of practice among banks as 
regards the type of mortgage which is taken, but the 
tendency is to have the security transferred and thus get 
the legal estate in cases wliere an advance is anything 
but purely temporary, or where the borrower is not known 
to be absolutely undoubted. 

Legal Mortgage. Now, a legal mortgage of things other 
than land is accomplished by putting the property in the 
thing — ^that is, the legal ownership, remember — ^in the 
hands of the lender, who thus gets a legal estate, while the 
borrower has only an equity — ^that is, a right to redeem 
his property by paying off his debt. 

In the case of stocks and shares, this means putting 
the bank or its nominees on the company’s register as 
the owner of such stocks or shares. It used to be the 
practice to transfer them into the joint names of, say, 
a head office official and the local manager, but the modern 
method is to put them into the name of a nominee 
company, incorporated principally for this purpose. 

The advantage of this procedure is that such a company 
has perpetual succession — ^it never dies — ^while bank 
officials retire and in due course die, with all the attendant 
bother of transfemng the shares into fresh names. 

This method of taking a legal mortgage — ^that is, of 
getting the shares transferred outright into the name of 
the bank’s nominee, is, I have said, the only perfect form 
of security. There may be other interests in being, but 
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provided that at the time of transfer you -w^ero unaivare 
of them — ^for example, that you did not have any idea 
that the shares were trust property — ^you have pride of 
place. ’ 

The rule as to priority of mortgages, other than mort- 
gages of land, is the old one that “-where the equities are 
equal, the law prevails,” which in ordinary language 
means that where two or more parties have rights in the 
same property, priority is accorded to the one who has 
got the legal estate, in ignorance, of course, of earlier 
equities or rights. 

There are two or three possible drawbacks to he noted 
in connection with a legal mortgage by transfer outright. 
Firstly, in the case of partly-paid shares, the banlc, by 
becoming the registered holder, makes itself liable for any 
calls the company or its liquidator may make. This 
hahility will not necessarily cease on the re- transfer or dis- 
posal of the shares, for Section 212 of the Companies Act, 
1948, provides in effect that m the event of liquidation, 
if existing members of a company are unable to find the 
amount unpaid on their shares, any one who has been 
a shareholder within one year can he called upon to 
contribute such unpaid amount, provided that it is required 
to satisfy debts owing by the company at the time he 
was a member. For this reason, banks do not have 
partly-paid shares that may be taken by them as security, 
transferred outright, but prefer to take an equitable 
mortgage, leaving them in the name of the borrower. 

The second possible disadvantage of ha-vdng shares 
held as security transferred into nominees' names is a 
remote one, but, nevertheless, not to be overlooked. It 
arises from the fact that if you put a transfer forward for 
registration, you thereby vouch for its genuineness, and 
should it turn out later that the transferor’s signature is 
a forgery, you will have to indemnify the company con- 
cerned for the loss it suffers in having to restore the 
original holder’s name to the register. 
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The leading case on this point is Lord Mayor, etc., of 
Sheffield v. Barclays and others, which can be read in 
Volume 2 of Legal Decisions Affecting Bankers. 

The facts were that one of two trustees raised money 
for his own uses on Sheffield Corporation stock standing 
in the Joint names of himself and his co-trustee. The stock 
was transferred to a nominee of Barclays Bank, the 
fraudulent trustee forging his co-trustee’s signabme to the 
transfer. Later the stock was sold and the advance repaid, 
and when the fraud was discovered on the death of the 
delinquent, the surviving trustee claimed to have the regis- 
ter rectified in his favour, to which course the Corporation 
of Sheffield had no option but to agree. They, of comse, 
could not remove the names of the transferees from the 
register, and so claimed to be reimbursed by Barclays 
Bank for the consequent loss. 

Judgment was given by the House of Lords in the Cor- 
poration’s favour, it being stated in the judgment that 
“the true contract to be implied fr-om these circumstances 
(that is, the putting forward of the forged transfer by 
Barclays Bank) is not only a warranty of title but also an 
a greement to keep the person in the position of the appel- 
lants indemnified against any loss resulting to them from 
the transaction.” 

And there is this uncomfortable fact to be reckoned 
with — ^this liability to indemnify a company is not ex- 
hausted by the Limitation Act, 1939, for the Statute 
will not commence to run in your favour until the cause 
of action arises, which will be when the comiiany has to 
replace the rightful owner on its register. 

Certain companies — ^principally railway companies — 
have adopted the Forged Transfers Acts of 1891 and 1892, 
whereby they are empowered to raise a fund out of which 
to compensate holders of their stock or shares on account 
of forged transfers. Other companies take out insurance 
policies for such risks. 

I imagine that when shares in Jomt names are offered 



198 


PKAOTIOAIi BACKING 


as security, most bankers have in mind not only the 
possibility of an irregular trust borrowing, but also the 
risk of a forged signature to the transfer, should the shares 
be transferred to their nominee, and consequently prefer 
to have the transfer executed by both parties in their 
presence. 

Here is another possibility: John Brown, of whom 
you know little, brings you a share certificate in the name 
of John Alfred Brown and asks for an advance against it. 
You will no doubt notice the discrepancy in the names 
and ask for an explanation, which will probably be that 
Brown, originally baptised Avith two Christian names, 
has since shed one. 

You may possibly as a precaution ask for a statutory 
declaration to this effect, but do not forget that if you have 
had the shares registered in your name and later on sell 
them to repay the advance, you will be the loser if it 
turns out that the shares in fact were the property of 
the borrower’s father, whose signature had been forged. 

Let no one think that this is apocryphal ; it is a warning, 
founded on fact, to check a borrower’s name in your 
books with his name on any registered securities offered 
as cover. 

One other point must not be overlooked when a borrow- 
ing against a legal mortgage of shares is contemplated. 
In some few cases of public companies, the articles provide 
for the restriction of transfers to people engaged in par- 
ticular trades and hence you may not be able to perfect 
your security by registration. Likewise, the articles of 
some companies preclude the registration of a limited 
company as a shareholder. 

Now, as to the method of taking a legal mortgage over 
stocks and shares. A memorandum of deposit is executed 
under hand, setting forth, among other things, the purpose 
of the deposit of the shares and the conditions under 
which the bank’s power of sale will arise, about which 
matters I will sjJeak more fully presently. 
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A transfer is execnted with a nominal consideration — 
usually five shillings — ^inserted, and presented with the 
relative certificate for registration at the company’s 
office. The new certificate issued in the name of the 
bank’s nominee will be kept at Head Office or the branch 
concerned, according to circumstances. 

A transfer in respect of stocks or shares held as security 
for an advance requires only a 10s. revenue stamp instead 
of attracting ad valorem duty, falling into the category of 
exemptions from Section 74 of the Finance (1909-10) Act, 
1910, and the Finance Act, 1947. Of course, duty-free 
stocks go free. The transfers in use by nominee companies 
usually certify on the back that nominal duty only is 
payable, and this will generally he accepted by a company 
registrar without adjudication by the Inland Revenue 
authorities. 

In this connection I would point out that a cheap way 
is not opened up to escape ad valorem duty on the pur- 
chase of shares, for if a customer arranges for a purchase 
straight into the name of your nominee company, the 
relative transfer will require stamping at the full rate. 

Once shares are transferred as security for an advance it 
will mean that all notices and dividends will come direct 
to the nominee company. There follows from this, that 
any notices concerning schemes affecting the borrower’s 
interests must be passed on to him ; for example, 
options to take up a new issue on favoui’able terms. Any 
loss arising in this connection from the bank’s neglect 
will have to be borne by the latter. Dividends, of course, 
belong to the borrower, but it is of interest to note that, 
in the event of his banlsruptoy, any dividends received 
subsequent to the receiving order can be used to keep 
interest on the debt on foot. 

Equitable Mortgage. There now remains to be dis- 
cussed the alternative method of taking an equitable 
mortgage over stocks and shares. Some of you will 
recollect that whereas a legal mortgage gives you rights 
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against the thing mortgaged, an equitable charge only 
gives you rights over the person — a right to have a 
legal mortgage executed or to share in the proceeds of 
sale. 

An equitable mortgage of shares in its simplest form is 
accomplished by the mere deposit of the relative share 
certificate with intent to charge. Obviously, this method 
is fraught with many defects — ^there is no written evidence 
as to the purpose of the lodgment of the certificate, there 
are no explicit conditions as to realisation of the security, 
and the debt covered by the charge is not categorically 
defined. Nevertheless, you would get certain rights as an 
equitable mortgagee in such circumstances — ^the right to 
hold the certificate wliile the debt is outstanding, the 
right to go to the Courts for an order for foreclosure 
and sale. 

Where the production of the relative certificate is not 
essential when shares are transferred, it is possible that 
the simple deposit of the certificate would not constitute 
an equitable charge. Such cases are rare indeed, and I 
imagine that pretty well every share certificate you see is 
marked at the foot to the effect that it must be produced 
on transfer. The better method is, of course, to back up 
the deposit of the certificate by a memorandum of deposit 
detailing the terms and scope of the charge. 

In' describing the principal features of the usual mem- 
orandum I would point out that its use is not confined to 
an equitable mortgage — ^it is used where a legal mortgage 
is taken by transfer of the shares outright, and it is also 
used where bearer securities are' pledged. 

The memorandum opens with a declaration that the 
items enumerated in the schedule at the foot of the form 
have been deposited as security. This shuts out the possi- 
bility of any assertion thereafter by a borrower that the 
shares were lodged for safe custody or any other purpose. 

Then the debt secured by the charge is recited as 
advances made, or which may be made, so as to get a 
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continuing security. Otherwise, by the operation of the 
rule in Clayton’s case, you might be left with a debt to 
which the security did not apply, for all payments to 
credit would be appropriated to wiping out the debt 
existing at the time of the deposit, and all payments out 
would be uncovered. 

The debt is expressed in the widest possible terms 
to cover not only moneys owing on current account, but 
also sums due on account of bills discounted, guarantees, 
etc. The debt is also expressed in at least one bank form 
to cover moneys owing by a survivor or survivors in a 
joint account. 

This is inserted out of abundance of caution to cover 
cases where security is lodged to secure a joint account 
by one of the parties who subsequently dies and no several 
liability has been established. For it ihight be argued that, 
inasmuch as the deceased’s estate was released from 
liability for the joint debt, so also was the security lodged 
to secure the joint debt. 

Then there will be an undertaking to maintain a 
specified margin of cover, dependent, of course, on the 
type of security oifered. This is followed by a power of 
sale over the security in the event of default or breach of 
any of the covenants. 

This power is only effective, of course, if the shares have 
been transferred or completed transfers or effective blank 
transfers are held. If the power of sale is not expressed 
as immediate, then reasonable notice will have to be given 
of the intention to sell (Deverges v. Sandeman, [1902] 
1 Gh. 579). 

To cover cases where the stocks and shares are mrtrans- 
ferred, a covenant will be found whereby the borrower 
undertakes to execute any necessary transfers for putting 
the security into the name of the bank or its nominees or for 
vesting it in a pmchaser . Experience shows that borrowers 
are anything but agreeable to implementing this under- 
taking if the bank wishes to perfect its security or to sell it. 
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Then, in at least one form, there is a final agreement 
phrased something like this; “I agree that on a release 
by yon to me of any of the said stocks, shares or secnrities 
I will accept delivery of stocks, shares or seoui'ities of 
the same class and denomination as tliose hereby charged.” 

This cryptic clause is inserted to cover a situation such 
as arose in the Scottish case of Crerar v. Banh of Scotland, 
[ 1921 ] S.C. 736 . Here a lady borrowed on the security of 
shares in J. and P. Coats, Ltd., which were duly trans- 
ferred into the bank’s name. On repaj^ment of the ad- 
vance, a number of shares was retransferred to the lady 
equivalent to those she originally lodged. You will readily 
understand that the Bank of Scotland always had a large 
block of those well-known shares standing in thek names 
for advance pui’poses, and it happened that the shares 
handed back to their customer were not the identical 
shares she had lodged. But for some reason she claimed 
that she was entitled to get back the actual shares she had 
charged, and if the Court had not found that she had, in 
fact, by her conduct, waived her right to these self-same 
shares, it appears that the lady would have succeeded in 
her action. 

Hence the presence of the clause I have just quoted to 
you, which obviates the necessity of setting up machinery 
for ensuring that each separate holding is earmarked 
while standing in the name of the banlc or its nominees. 

This matter is not now of such moment inasmuch as 
Section 74 of the Companies Act, 1948 , provides that 
where all shares of a particular class are fully paid and 
rank pari passu for all purposes they need not bear a 
distinguishing number. 

Lastly, a schedule is completed of the items that are 
lodged, and this is followed by the signature of the party 
charging the seomity. If the signature is above the 
schedule, then the latter should be initialled by the 
depositor of the security. 

Where a borrower is conthiually changing his invest- 
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merits, it is a laborious business to be constantly cancelling 
letters of deposit in respect of securities sold, and taking 
fresb ones in respect of securities bought. In such cases 
it is not uncommon for a sort of “omnibus” charge to be 
taken over existing and future holdings of stocks and 
shares, and this is done by the memorandum of deposit 
chargmg, instead of specific items, “all the securities no\y 
and/or from time to time lodged by me with you in 
addition thereto or in substitution therefor.” 

Alternatively, a form of general charge, as used in the 
case of stockbrokers’ loans, is adapted, which reads some- 
thing like this ; “All stock and marketable securities of 
any class from time to time lodged with the above-named 
bank or transferred to its nominees by or on account of 
the undersigned, shall remain as a seemity for the payment 
to the bank of all moneys from time to time OAving by 
the undersigned,” etc. 

If you do take such a general charge, I suggest that the 
items of security, as and when they come into your hands, 
should be entered in your security register. Also, that 
any items in your safe custody books which you Avant 
to get Avithin the ambit of your charge should be trans- 
ferred to the security register, so as to make it plain 
beyond all dispute that they did not come into your hands 
for the specific purpose of safe custody. 

The memorandum of deposit will require stamping as 
an agreement under hand Avith a sixpenny stamp, winch 
can be adhesive if affixed at the time of execution of the 
form, or can bo impressed Avithin 14 days of its date 
If the boiTower is a limited company, the memorandum 
can be signed under the hand of duly authorised officials 
and then attracts duty at the above rate. 

In this case, you will require to file with your security a 
certified copy of the resolution of the Board, authorising 
the officials in question to execute the form. If, on the 
other hand, the seal of the company is affixed to the 
memorandum, stamping Avill be required within 30 days 
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at the rate of 6s. per cent on the highest amount it is 
proposed to advance. 

This, then, is the essence of an equitable mortgage of 
stocks and shares — ^the deposit of the relative certificate 
accompanied by a memorandum of deposit. 

Let us look now at the defects of this type of charge, 
and the precautions you can take to counter them. Obvi- 
ously, the fundamental disadvantage is that you have not 
got the legal estate; you have only got a right to call 
for it — ^for that is what an equitable charge amounts to — 
or a right to get your debt satisfied out of the proceeds 
of sale. 

Now, the risk attaclung to a mere equitable interest is 
that it is liable to be oveiTidden by an earlier equity even 
if you had no notice of it. For the law regulating the 
order of equitable interests, other than interests in land, 
is that priority is accorded to the earliest equity or right. 
In other words where several parties all have interests 
in the same shares, the date order of their interests will 
settle the order in which they can claim on the proceeds 
of sale. 

Let me give you a concrete case. A customer borrowed 
by way of equitable mortgage against shares duly regis- 
tered in her name. Later it transpired that she held the 
shares as trustee for her children, so that when the bank 
wanted to enforce its security, it was faced by a hostile 
claim. Here there were two equitable interests in the same 
shares — ^that of the bank who had lent money on them 
and that of the children who were the beneficiaries under 
a trust. Then’S was the earlier equity, and so it prevailed 
against the bank’s equitable interest. 

I cannot see that there is any way of guarding against 
this risk if you are content to leave the shares in the 
borrower’s name; the share certificate will not disclose 
any fiduciary interest, for a company, as we shall see, 
will not record any trust interests on its share register. 

Then the next drawback is that when your power of 
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sale arises and the borrower fails to keep his covenant to 
execute a transfer, you are faced with the cumbersome, 
costly and lengthy business of resort to the Court for 
an order for foreclosure and sale. 

To obviate this tedious process, it is the fashion to get 
your customer to execute a transfer which you file with 
your security, and do not register. In some cases a 
completed transfer is taken in which the bank is named 
as transferee. 

Such a transfer will require stamping with a nominal 
duty of 10s. and it is difficult to see why, having got thus 
far, the transfer is not presented for registration and a 
legal mortgage taken. Possibly the reason is that the 
borrower is sentimentally disinclined to have the shares 
taken out of his name. 

When such a transfer duly dated is at length put for- 
ward for registration on default of the borrower, the 
company may query the transaction, but there seems to 
be no valid reason why such a transfer, though stale, 
should not be accepted for registration. 

More usually a blank transfer is taken, and it is neces- 
sary, first of all, to appreciate exactly what is meant by 
this term. A blank transfer is one whereon some material 
particular is lacking — such as the name of the transferee. 
I should like to point out that the mere fact that the 
date is lacking on the instrument does not make it a 
blank transfer, for the effective date of a document is 
the date on which it is executed, not necessarily the date it 
bears. The idea of taking a blank transfer, of course, is that, 
if necessity demands at a later date, the blanks can be 
filled in and the shares sold. Whether this is effective 
dejjends on the regulations of the particular company 
concerning its transfers. 

For example, companies governed by the Companies 
Clauses Consolidation Act, 1845, such as public utility con- 
cerns, require theh transfers to be by deed — ^under seal — 
and a good many companies formed under the various 
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Companies Acts have the same provision in their Articles. 
Now, if such he the case, a blank transfer is of no use, 
for a deed to be effective must be complete at the time 
of delivery — that is, when the borrower hands over the 
transfer — no material particular must be lacking. For 
such a transfer to be valid, it will require re-delivery by 
the borrower after you have completed the missing details 
— a formality that will generally be impracticable. 

Alternatively, to regularise matters it would be neces- 
sary for the borrower to give you a power of attorney to 
fill in the lacking particulars, and as this would authorise 
acta to be done under seal, such power would itself have 
to be under seal, and is equally impracticable. 

You might complete the transfer and get it accepted 
by the company, which would probably have no inkling 
of the fact that the instrument was inchoate at the time 
the shareholder delivered it to you. If you got yourself 
registered you might think you were safe with the legal 
estate in your hands, but you would not bo ; for the 
legal estate can only be acquired tln’ough a regular and 
valid instrument of transfer. 

The leading case on this point is Powell v. London and 
Provincial Bank, [1893] 2 Ch. 556, reported in Volume 
1 of Legal Decisions Affecting Bankers. 

Here a fraudulent executor deposited some stock in a 
statutory company with a hank as security for an advance. 
The stock was left in his name and a blank transfer taken. 
The following year, in the absence of a reduction in the 
overdraft, the bank proceeded to complete the transfer 
and got itself registered as owner of the stock. Four years 
later the borrower absconded, and the trustees appointed 
in his place claimed that the bank held the stock in 
trust for them and had no sort of beneficial interest 
therein. 

The Court upheld their claim on the following grounds : 
The company in question being a statutory company, its 
transfers had to be by deed, and a document under seal 
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executed in blank, such as the transfer in this case, was 
not a legal or effective deed. There had been no redelivery 
of the transfer deed by the fraudulent borrower after it 
had been completed by the bank, neither was the bank 
authorised by deed to complete the missing details of the 
transfer. Consequently, the bank had not in fact got the 
legal estate, but merely an equitable interest, which w’as 
postponed to the earlier interest of the beneficiaries. 

If there is nothing statutory, or in the articles of 
association of a company, which makes a transfer by 
deed necessary, a blank transfer is effective, for the 
delivery of an instrument under hand authorises the 
transferee to fill up all necessary blanks, and it thereupon 
operates as a good transfer without redelivery {Irdand 
V. Hart, [1902] 1 Ch. 622). 

The articles usually prescribe that a transfer of a 
company’s shares shall be in the common form, which is 
under hand, and not under seal. Article 18 of Table A 
says that shares shall be transferred in any usual or com- 
mon form which the directors shall approve, or in accord- 
ance with a formula given at the end of the article, a 
formula that is under hand. 

This is what Palmer has to say on the matter in one of 
his works on companies — 

“The instrument of transfer must be in such form, 
if any, as the articles provide. They generally prescribe 
the usual common form. Sometimes the regulations 
say that the transfer must be by deed, but Table A, 
new or old, only requires the transfer to be in writing, 
and companies which require a deed are quite in the 
minority. Where no seal is requisite, the fact that a 
transfer, if in other respects regular, is under seal will 
not invalidate it. It is, however, always well to follow, 
as nearly as may be, the form, if any, prescribed by 
the articles.” 

Now I suppose that pretty well every transfer you 

8— (L.3) 
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meet with appears to be a deed; there is the little red 
seal and the usual formula about signing, sealing and 
delivering. Possibly this suggests to you that any such 
transfer is ineffective unless complete in all respects as a 
deed at the time it is delivered; but provided there is 
nothing in the statute under which the particular com- 
pany was incorporated, or in its articles, ordaining that a 
transfer must be in deed form, you can disregard the seal 
and treat the instrument as having been executed under 
hand. This means that it can be taken in blank and com- 
pleted at a later date and duly registered, giving you a 
legal title to the shares. 

Lien. There are other possible risks involved if you 
do not get the legal estate in the shares by having them 
transferred. For example, when you come to enforce your 
security you may find youmelf in competition with the 
company concerned, which claims a lien over the shares 
in question on account of money due to it from the 
shareholder. 

To provide against this contingency, you serve a notice 
of lien on the company when you take untransferred 
shares as security. In some few instances you get an 
acknowledgment and a request for a registration fee of, 
say, half-a-cro^vn. In most oases your notice is either 
ignored, or a formal reply is sent in the case of an English 
company, pointing out that the company, by Section 117 
of the Companies Act, 1948, can take no notice of any 
trust, express, implied or constructive, although, in fact, 
I understand that a sort of unofficial register of such 
notices is kept. 

Now, what are you going to do in face of such a rebuff ? 
If the company repudiates the efficacy of your notice, it 
at least cannot afterwards aver that it never received it ; 
if no reply is received to your notice of lien and you want 
to persist, send a further one by registered post. 

Sometimes Section 117 is enlarged by the articles of 
association providing that the company shall have a first 
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and paramounb or permanent lien on its shares for any 
moneys owing to it by the shareholder. You should note 
in this connection that Article 11 of Table A, of the 1948 
Act, which provides for a lien on shares, only applies to 
partly paid ones. 

In the face of all this, it might appear to be a waste of 
time and stationery to bombard companies with notices 
of lien, unless their repudiation is based on false premises. 
The fact is that the company must bo regarded as 
functioning in two ways — as a registering body and as a 
trading entity. In its first capacity it is bound by statute 
not to put any trust interests on its register — it is not 
going to hold the scales between competing interested 
parties in the shares. But in its second capacity, as a 
trading concern, it may acquire some charge on its shares 
for a trading debt owing by a shareholder, in which case 
it is pretty well in the position of a first mortgagee. 
Thus, when it receives a notice of lien from a third 
party, such as a bank, it cannot take priority for any debts 
incurred by its shareholder subsequent to such notice. 

The ease of the Bradford Banking Company, Ltd. v. 
Henry Briggs, Son and Co. (1886), 12 App. Gas. 29, 
reported in Legal Decisions Affecting Bankers, Vol. 1, 
is the authority for saying that a notice of lien given by 
a bank as chargee of a company’s shares effectively warns 
the company in question that it cannot enforce its lien 
over the shares at issue in respect of after-incm’red debts 
of the particular shareholder. 

There a shareholder in the defendant company, from 
time to time deposited share certificates as cover for 
advances with the appellant bank, who only gave notice 
of lien to the company. The latter acknowledged the 
notice, but added a warning that its shareholder was 
indebted to it, and that under its articles of association 
it had a first and permanent lien on his shares. When the 
shareholder went into liquidation, he was a debtor to the 
company for a considerable sum and the question arose 
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whether the company could exercise its lien in respect 
of sums lent after receipt of the hank’s notice. 

The case was settled in the House of Lords in the bank’s 
favour on the following lines ; The words in the articles 
of association, “first and permanent lien,” merely made 
the company first mortgagee of the shares of any share- 
holder who might be indebted to them ; as first mortgagee 
the company was at liberty to make further advances 
to its shareholder until it received notice of a second 
mortgage, after which event it could not make further 
advances to rank in front of the interest of which it had 
received notice; the notice of lion given by the bank 
was not notice of a trust which the company was by 
statute forbidden to recognise, but was an effectual 
warnmg to the company that the remanent interest in 
the shares had been charged to the bank. 

You will probably say that the cases where a borrowing 
customer is also indebted to the company in which he has 
shares aro few, and that, consequently, the service of 
notice of lien is a meaningless formality in the ordinary 
way. In cases where you are dealing with fully-paid 
shares that enjoy an official quotation on the London Stock 
Exchange, there is small point in sending a notice of lien 
to the secretary of the company in order to protect your- 
self as against the company, for by the Rules of the Stock 
Exchange a condition of an official quotation is that no 
lien shall be claimed by a company on its fully-paid 
shares. Some bardrs, accordingly, refirain from sending 
notices in such cases. 

I suggest that where you are not concerned with fully- 
paid officially quoted shares, a notice of Lien is in some 
instances an essential precaution to take. A case in point 
occurred where a publican borrowed on brewery shares, 
which were left in his name ; a blank transfer was taken, 
but no notice of lien served on the brewery company con- 
cerned. When the bank came to enforce its secmuty it 
found that its publican customer was heavily indebted to 
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the brewers for stock supplied, and the latter successfully 
claimed to stand in front of the bank, for its articles gave 
it a first and paramount lien and it had not received 
notice at any time of the banlc’a interest in the shares. 

Another typical instance where notice should be given 
is in the case of advances against partly-paid shares in 
another bank, for it is conceivable that your customer is 
borrowing from such other bank also on the strength of 
his shareholding. Although a banlr will usually refuse to 
recognise your notice of lien, it would appear that it 
could not rely on its lien on its ovm shares for advancer 
made after your notice Avas in its hands. 

There is at least one bank whose articles give a para- 
mount lien on its shares for all liabilities incurred by its 
shareholder before and after receipt of notice of Hen from 
an outsider. It is doubtful, how'ever, if a company, by 
such a clause in its articles, shutting out all equities, can 
get any further protection than is given in Section 117. 

Notice of lien will only operate to determine your 
position in competition with the company ; if there were 
earlier equitable interests, they would have a prior right 
over you even if they had not been notified to the com- 
pany. For as between successive equitable interests, 
priority is determined by the date of their creation and 
not of notice to the company, which is not a registering 
body in this sense. 

But there is another risk, when lending against untrans- 
ferred shares, which may be guarded against by means of 
a notice of lien — I refer to the possibility that your cus- 
tomer has obtained a fresh certificate from the company 
by representing that he has lost or destroyed the original. 
As you Imow, a comiaany will usually issue a duplicate 
against a satisfactory indemnity sometimes accompanied 
by a statutory declaration by the shareholder, stating 
that the shares are not the subject of a charge elsewhere. 

If an unscrupulous borrower got a fresh certificate by 
this means, he could then seU the shares and leave you 
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to fight the matter out with the company when you come 
to realise your security. But if you had given the company 
notice of lien it is probable — although the point has never 
been raised in the Courts — -that the company would be at 
fault if it did not advise you, ■when you put your notice 
in, that the shares had already been sold by means of a 
duplicate certificate, or let you know at a later date should 
the bon'ower try to get a fresh certificate. This is the 
view taken by Mr. Bernard Campion, K.C., whose authori- 
tative remarks on the whole question of lien can be read 
with profit in the J ourml of the Institute of Bankers for 
December, 1928. 

While dealing Avith the question of lost certificates, I 
would remind you that the giving of an indemnity to a 
company by a bank on behalf of a customer is not, as 
some people imagine, a mere formality on account of the 
non-negotiable nature of a registered certificate. Such 
indemnities should only be given in oases where the 
parties concerned are absolutely undoubted for the 
counter-indemnity that is usually taken. 

Apart from deliberate fraud on the part of a customer, 
it is quite possible that he, or more likely she, may 
genuinely be under the impression that the certificate has 
been lost when all the time it is in other hands. I can 
recall an instance where a lady got a fresh certificate on 
a bank’s indemnity, under the honest conviction that she 
had lost the original document, when as a matter of 
fact she had raised money on it years previously with a 
firm of soHoitors. 

If it were not for the unfortunate, unbusinesslike and 
muddleheaded habits of a certain type of lady customer, 
this would read more like a fable than a statement of 
actual fact. But that is a case taken from practice ; 
therefore, you should be particularly careful, when giving 
an indemnity to a company in respect of a new share 
certificate, to make sure that the counter-indemnity is 
taken from someone who is worth powder and shot. 
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There are two further and efiectual methods of pro- 
tecting your interest in a customer’s holding of shares, 
methods which are only invoked in exceptional cases. 

Notice in Lieu of Distringas. The first is by serAdng 
what is called a notice in lieu of distringas on the com- 
pany. This is done under Rule 4 of Order 46 of the 
Supreme Court, which provides that a party claiming to 
be interested in shares registered in the name of another, 
may file a notice of the matter, together with an affidavit, 
in the Central Office of the Supreme Court or at a District 
Registry. An office copy of the affidavit and a sealed 
duplicate of the notice will he supplied to the deponent, 
who will then serve it on the registered office of the 
company concerned. 

The effect of such a notice is that the company must give 
you eight clear days’ warning of its intention to pass a 
transfer of the shares, thus giving you the opportunity of 
taking further steps to protect your interest, usually by 
applying for an injunction in the High Court. If you 
do not take action within the eight days the company can 
proceed to register the transfer. 

The notice can also be drawn to restrain the company 
from paying dividends to the shareholder. A fee of lOs. 
is chargeable for filing a notice in heu of distringas, and, 
of course, there are the commissioner’s fees when swearing 
the affidavit. 

This method of blocking any dealings in shares in which 
you are interested is not often resorted to. It might be 
used where imtransferred shares were the subject of an 
advance and you have reason to suspect the good faith 
of your customer. Another instance is found where 
advances are made against a mortgage of a customer’s 
equitable interest in an estate which includes stocks and 
shares— -an interest arising out of a trust for sale or a 
reversion. As mentioned on page 187, notice of such mort- 
gage should be served on the trustees in whom the assets 
of the estate are vested, but where shares or stocks are 
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concerned you can also, as a precautionary measure, serve 
a notice in lieu of distringas on the several companies, 
so that if and when the trustees proceed to realise the 
estate you will hear of it. 

Charging Order. Then there is a charging order, by 
which a company is restrained from allowing dealings 
with a specified shareholding. This can only be obtained 
by a judgment creditor. Where judgment has been 
obtained against a debtor and it is unsatisfied there is, 
as you know, a variety of remedies open to you. 

You can issue a banlcruptcy notice which warns the 
debtor that he will find himself involved in bankruptcy 
proceedings if he does not do something within seven days. 
If you know he has funds in a third party’s hands you 
can try to attach them by means of a garnishee order. 
You can get execution levied against the debtor’s goods 
and chattels. And, if he is possessed of real property, 
you can attach it by means of a writ of elegit. 

If you are aware that the judgment debtor holds stocks 
and shares, you can tie them up by means of a charging 
order, which, when made absolute, takes effect in the judg- 
ment creditor’s favour as from the date of the order nisi. 

You will appreciate that this method of getting at a 
debtor’s assets in the shape of stocks and shares would 
only be resorted to where you had no existing charge 
over them. If this were the case, your remedy would lie 
in the sale of the security without or with the aid of 
the Court, according to whether you had a legal or 
equitable charge. 

Probably you are more usually concerned with a charg- 
ing order in different circumstances, where shares are held 
by you as security and a judgment creditor of your 
customer applies for and gets a charging order on the 
same shares. On receipt of notice of this you should not 
make further advances on the strength of the shares in 
question, but you are entitled to hold them against the 
debt existing at the time you had notice. 
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A charging order absolute “only efieots a charge upon 
such interest as the debtor had in the property at the 
date of the order nisi.” The debtor’s interest would clearly 
be subject to your charge. 

Private Companies. Shares in private limited companies 
are not an acceptable form of cover for many reasons, 
and it is only in exceptional cases that they are taken in 
support of an advance. To begin with, a private company 
must in its articles place a restriction on the transfer of 
its shares— often you will find that they must be offered 
in the first instance to existing shareholders. 

This means, firstly, that there will probably be no 
chance of the bank getting the shares transferred into 
its nominee’s name, and secondly, that even if an effective 
blank transfer is taken, you cannot easily realise your 
security — ^there is no freedom of transfer. Furthermore, 
even if you could get on the register it might happen that 
the registration of your nommee as a shareholder would 
be irregular in that it brought the number of members, 
apart from employees, to over 60, which is' forbidden by 
the Companies Act, 1948, Section 28. 

You may think it advisable to serve the company with 
notice of lien, but experience shows that the borrower 
usually takes exception to this formality, because, the 
company being often a family concern, he is not anxious 
for his affairs to be known to his relatives. 

A further defect of such shares as security is that it is 
difficult to put a value on them. It is true that the rate 
of dividend paid will be some sort of criterion and that 
the secretary of the company will usually quote the figure 
at which they last changed hands. But it must be re- 
membered that this may not represent their true value, 
as a member of the company may be engaged in paying 
an inflated price in order to get a controlling interest. 

Possibly you will check the price obtained in the above 
ways by treating the company’s balance sheet on a break- 
up basis — ^that is, by estimating the surplus remaining 
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after the real liabilities have been deducted from the 
forced sale value of the assets, and seeing what each unit 
of the several classes of shares would receive back on 
liquidation. 

Company Customers. Wlien you happen to lend to a 
limited company against the security of stocks and shares, 
the possibility of such security being the subject of a charge 
in a debenture held elsewhere must not be overlooked. 
If you take your security before such a debenture is 
issued, your priority is untouched, whether the shares are 
transferred into nommees’ names or not. 

If a debenture is subsequently issued giving a specific 
charge on the shares in question, notice of the fact would 
involve breaking the account in order to maintain priority 
for the advance existing at the tijne you received notice — 
you v'-ould be a first mortgagee in receipt of notice of a 
second charge. In this eonnootion it is possible that 
registration of the debentiu’e at Bush House v'-ould 
be deemed to be notice to you ; hence, keep a vigilant eye 
on Perry’s Gazette or similar publication. 

If the debenture only creates a floating charge there 
will be no need to break the account. If, however, you 
take a charge over stocks and shares held by the company, 
subsequent to the issue of a debenture by it, you would be 
postponed to any specific charge over the stock and shams 
contained in the debenture, for although such specific 
charge might only be equitable, it ivould be earlier in 
time. 

Should the debenture only contain a floating charge, 
youi' charge, even though created later, would take pre- 
cedence, for a floating charge leaves the company free to 
charge its assets in the ordinary course of business until 
crystallisation takes place. But most floating charges 
contain a condition that “the company is not to be at 
liberty to create any charge on its assets ranldng pari 
passu with or in priority to this debenture.” 

Would the existence of this clause affect your priority ? 
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The answer is : Only if you Icnew of the existence of such 
conditions, and the fact that you searched the register 
at Bush House would not fix you with notice of this 
condition, unless it was included in the details of the 
debenture registered in the company’s file. 

Repa3nnent of Advance. When an advance against Stock 
Exchange securities is repaid, the security can be vacated 
with a minimum of formahty. If you are dealing with 
bearer bonds, they only require to he dehvered to the 
pledgor and the memorandum of deposit cancelled. 

Likewise, registered certificates left in the borrower’s 
name only require to be retiuned to him and the memor- 
andum and any transfers cancelled. If notice of lien has 
been given, it is as Avell to notify the company that you 
withdraw it, in order to save your customer trouble when 
he comes to sell the shares. 

If the security consists of inscribed stocks or registered 
stocks or shares transferred into the name of the bank or 
its nominee, it will be necessary to retransfer them into 
the name of the person who lodged them, such transfer 
attracting the ten shillings stamp duty. It is not infre- 
quent in the case of stockbrokers’ loans for a letter to be 
addressed by the borrower to the bank directing the latter 
to hold at the disposal of a third party si^eoified items of 
stocks and shares standing in the name of the bank’s 
nominee company. 

On occasion the question has arisen as to whether these 
“bank letters” attract stamp duty. I understand that 
in practice they are not stamped and that legal opinion is 
behind such practice, as such letters are merely a direction 
to a trustee by the party creating the trust to deal with the 
trust property in a prescribed way. 

But when the stocks or shares are eventually trans- 
ferred at the direction of the third party, ad valorem stamp 
duty will have to be paid, as will be the case whenever 
items held in a nominee’s name are transferred to any 
* But 866 page 191. 
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other party than the one who originally lodged them or 
his legal personal representatives as such. 

Realisation of Security.’ Now, as to cases where a bank 
has to realise its security on default of the customer. 

In the case of a pledge or a mortgage, there is an implied 
power of sale, and so, whether it is a case of a pledge of 
bearer bonds or a mortgage of shares, you have your 
remedj'^ of sale on default in payment. If a time is fixed 
for payment, default takes place on failure to pay at that 
date, and if no time is fixed for repayment, then reasonable 
notice must be given before the power of sale is exercised. 

What is reasonable notice depends on the facts of each 
particular case. These points emerged from the case of 
Deverges v. Sandeman, Clark and Co. {supra) {Legal 
Decisions Affecting Bankers, Vol. 2, p. 23). 

As before mentioned, the typical memorandum of 
deposit used by banks covenants for repayment on demand 
and provides for an immediate power of sale. In practice 
it is usual to give a borrower as much latitude as circum- 
stances make desirable — Shaving regard to such matters 
as falling markets. 

If it is a case of bearer security, it can be sold with 
a minimum of formality. If stocks or shares in your 
nominee’s name are at issue, they can be sold out of such 
name. But if stocks or shares are held with a blank 
transfer, it will be necessary to have the shares put first of 
all in your nominee’s name by the completion of the 
transfer and then to sell out of such name, in oases where 
your nominee’s name was inserted as transferee when the 
blank transfer was taken. 

If no blank transfer is held and the borrower will not 
co-operate with you, you are thrown back on recourse to 
the Court for an order for foreclosure and sale — a costly 
and a tedious business. 

Where the borrower is involved in banlcruptoy, and the 
shares are untransferred, you will not be faced with 
resort to the Court, for the trustee will sign transfers as 
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the legal assignee of the banlmipt’s property — ^the com- 
pany having been duly furnished with evidence of his 
authority. The same considerations apply, of course, to 
a trustee under a Deed of Arrangement. 

If you have a blank transfer signed bj^ the bankrupt 
borrower, it is unwise to complete it and register it with 
the company, who are in ignorance of their shareholder’s 
bankruptcy — ^the trustee is the proper person to act. 



CHAPTER VIII 

LIFE POLICIES 

“A banker should never make advances upon life policies. 
They may become void, should the party commit suicide, 
or die by the hand of justice, or in a duel; or if he goes 
without permission to certain foreign countries. The pay- 
ment may be disputed, upon the ground that some decep- 
tion or concealment was practised when the policy was 
obtained. And, in all cases, they are dependent upon the 
continued payment of the premiums .” — The Logic of Bank- 
ing, by J. W. Gilbart. 

Gilbabt’s categorical condemnation of life policies as 
security has a strange sound in these days, when a policy 
with a good surrender value issued by a British office of 
standing is regarded as a welcome item of security free 
from most of the defects attaching to other forms of cover. 
The author’s morbid apprehensions of a violent death 
with its annulling consequences on the security find 
little place in the modern banker’s estimate of a life 
policy as security. Possibly there was some warrant for 
Gilbart’s gloomy views some eighty years ago, when there 
were but few first-class companies speciahsing in fife 
assurance, and when there was httle variety in the type 
of pohoy issued. 

To-day there is a large number of first-class companies 
in the field speciahsing in fife cover, and they will issue 
a pohcy to cover practically any particular case. So it is 
now no exaggeration to say that a life pohcy issued by a 
first-class company, and having some sort of a surrender 
value, is regarded as being in the front rank of banking 
security. Ready realisability is always present and there 
is no fear of being left with a depreciating security — on 
the contrary, a life pohoy steadily increases in value with 
each premium that is paid. 
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Where a policy has no immediate sxxrrender value, it is, 
on occasion, nevertheless a welcome piece of security, 
and, in some cases, one that should be insisted on. As a 
backing to the guaranteed advance of a professional man, 
or in cases where a trader has no free assets to charge and 
you are content to lend while the business is a going 
concern — ^whioh imphes the continued existence of its 
owner — a policy duly charged is desirable, if not essential. 

Possibly, the two defects in a life policy as security are, 
firstly, the necessity for keeping the pohcy alive when the 
borrower cannot pay the premiums and the position does 
not make the surrender of the policy expedient. Of 
course, it is possible in some cases to exchange the policy 
for a paid-up one. But even if the banker has to provide 
the premiums it will be found that the value of the policy 
occasionally increases by more than the amount of the 
premium paid, and in any case the payment of premiums 
does not mean that the money is thrown away — ’you are 
getting an improving security. 

The second possible defect is that a policy of life assur- 
ance, being a contract of the utmost good faith, any 
misrepresentation or wilful withholding of facts by the 
assured at the time the policy is taken out may involve 
repudiation of liability by the company, and this is, 
of course, a risk, remote though it may be, over which 
you have no control. 

Life Assurance Policy as Security. Let us now look at 
the considerations to be home in mind when accepting 
a life policy as security. 

Firstly, the standing of the company concerned is of 
some importance. While the majority of British life 
companies present a position of absolute stability and 
safety, there are a few who are not in tins position. Poli- 
cies in companies domiciled abroad with no English office 
are not favoured on account of the trouble involved if 
the policy becomes a claim or is surrendered. Policies 
issued by Colonial and Dominion companies are not put 
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in the same category by some people as those issued by 
English companies, o-vving to the different iiraotice in 
the employment of funds. 

Then the typo of policy offered requires consideration. 
At the present time, when people are becoming increas- 
ingly “insurance minded,” the different types of cover 
offered are legion. I will only remind you that a banker 
prefers an endowment policy to the whole-life type, 
because there is a definite maturity date in the case of 
the former, while the latter t3q)e may involve you in a 
lengthy wait and a long standing advance — the sort of 
case where your inquh’ies as to your customer’s state of 
health have more than a conventional significance. 

Of course, a paid-up policy, especially of the partici- 
pating variety, is the ideal security, as it progressively 
increases in value Avithout any corresponding outlay. 
A “closed fund” policy is best of all — ^usually increasing 
in value at a more rapid rate than the ordinary typo. 
Such a policy is found in cases where a life office has been 
absorbed by another company and no new business is 
taken in respect of the existing assets of the merged office. 

Then the policy should be carefully perused to see if any 
restrictions are imposed on the life assured. Occasionally 
qualifications are made with regard to foreign residence or 
to air travel; if a life is accepted without a medical 
examination, something may be said about the amount 
payable if death occurs within a specified period. In the 
case of some industrial policies, it Avill be found that the 
face value is seriously diminished if death takes place 
within, say, five years. 

Frequently you Avill find a suicide clause, providing that 
the assured’s death by his own hand within, say, twelve 
months of taldng out the policy will invalidate it. Where 
a pohoy provided that, if the fife assured died by his own 
hand whether sane or insane within one year from the 
commencement of the insurance, the policy should be 
void against any person claiming the insurance moneys 
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and the assured committed suicide some nine years after, 
it was held that it was contrary to public policy for the 
contract of insurance to be enforceable against the com- 
pany. {Beresford v. Royal Insurance Co. Ltd., [1938] 
2 All E.R. 602.) As a matter of fact, most policies usually 
provide that a suicide clause will not adversely affect the 
rights of third parties acquired by assignment for value. 

Then you should make sure that the policy-holder has 
power to assign his interest. While most companies do 
not prohibit such action, it will be found that industrial 
policies are usually unassignable Avithout the company’s 
consent. Indeed, if they can be so dealt with, they are 
awkward things to take as security, as the premiums are 
usually payable weekly or monthly, which involves 
considerable trouble in keeping an eye on premium 
payments. 

The policy must be examined to see if the assured and 
the life assured are identical, for when taking a policy 
as security you must be sure to get all interested and 
material parties to join in the charge. 

A policy, whether payable at death (a whole-life policy) or 
at the end of a fixed term or earlier death (an endowment 
policy), may be payable to the assured, or his personal 
representatives, or to another person absolutely or con- 
tingently on such other person surviving the life assured 
or being ahve on the maturity of the policy. If there is 
such a third person, he or she must be of full age and 
become a party to any charge you take. 

The usual case you meet with is where a husband takes 
out a policy on his own life for the benefit of his wife, and 
on occasion a wife takes out a policy on her own life for 
the benefit of her husband. Now, if the policy merely 
mentions that the contract is in favour of the wife of the 
life assured, rvithout mentioning her by name or using 
any expression which would hmit “my wife” to “my 
present wife,” a second wife would become entitled to the 
policy moneys. 



224 


PRAOTICAL BANKTKG 


In such, a case, the policy definitely cannot become an 
acceptable banking security, for it is not possible to 
gather in all interested parties in the shape of subsequent 
wives. Any charge would only be effective if the first 
wife joined in the charge and survived her husband, or 
if she predeceased her husband and he either reverted 
permanently to single blessedness or succeeded in sur- 
viving any further partners that he espoused. 

This follows horn the principle laid down in In re 
Browne’s Policy, [1903] 1 Ch. 188, which concerned a 
policy taken out for the benefit of the wife and children 
of a man, without nainmg any of them. It was held that 
the second wife and her children were entitled to share 
with the children of the first marriage to the exclusion of 
the executors of the fii’st wife. 

Where the wife is specifically named as beneficiary of 
the policy, the position is governed by Section 11 of the 
Married Women’s Property Act, 1882. This provides 
that a policy on the life of a husband for the. benefit of 
his wife and/or issrte, creates a trust in favour of the bene- 
ficiaries, and as long as any absolute or contingent inter- 
ests are outstanding the pohcy moneys do not form part 
of the estate of the life assured. 

In the case of Cousins v. Sun Life Assurance Society, 
[1932] W.N. 198, the plaintiff insiued his life for the benefit 
of his named wife under the provisions of the Married 
Women’s Property Act, 1882. His wife predeceased him 
and her executors claimed the benefit of the surrender 
value of the policies. 

In the first Court it was held that while the policies 
created a trust in favour of the wife, her interest was 
contingent on her surviving her husband, and hence the 
trust failed for want of a continuing object. In the Court 
of Appeal this decision was reversed, and it was held that 
the wife had a vested interest, and that, therefore, on her 
predeceasing her husband, the policy moneys passed under 
her will. It therefore follows from this decision that in 
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cases where a wife is named as beneficiary of the policy, 
she must charge her interest therein jointly with her 
husband. 

It is not unusual for the policy to be expressed for the 
benefit of the wife and/or children duly named, and in 
such cases the children, if of full age, must likewise charge 
their interest. If anj^ are minors, they cannot, of course, 
create any sort of charge over their interest. 

The above types of policy must be distinguished, 
however, from the type where a wife is the grantee of a 
policy on her husband’s life. Provided she pays the 
premiums no trust interest is involved and she can validly 
charge the policy in her own right. 

Then occasionally a parent takes out a policy as agent 
for an infant child. In such a case, any charge given by 
the parent would only be effective on the child dying 
during his minority — ^if he attained the age of 21 the 
policy would become his absolute property. An insurance 
company in such cases will only lend on the policy for 
the purpose of paying the premiums. 

Likewise, children’s deferred policies are not good secur- 
ity, and life companies will not advance on them on 
account of the obscm’e position when the assured attains 
mature years. Such a policy would only be an effective 
banking security during the minority of the assured ; on 
his majority his assent would be necessary to a continu- 
ance of the advance against the security. 

You must distinguish between a policy taken out by 
a parent in his own name as agent for his child and a 
policy taken out by a parent for the benefit of his child 
on attaining a specified age. In the latter case no legal 
estate is created for the child, and the parent does not 
constitute himself a trustee for the child of the policy 
or the moneys payable thereunder. If therefore the parent 
dies before the policy matures, the surrender value belongs 
not to the child, but to the parent’s estate and will be 
paid to his legal personal representatives. In the case of 
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Tibbetts v. Engelbach, [1924] 2 Oh. 348, a father, in the 
proposal form, said he was making the proposal for his 
child, and it was held that this was not entering into the 
contract as agent for the child, but for the benefit of the 
child. 

All this will show you the necessity for a careful scrutiny 
of the contents of a policy offered as security, for, unless 
you have got in all interested parties, you may find your 
security worthless, or much less valuable than you 
imagined. 

Now, as to the procedure to be adopted in perfecting 
your seciuity. 

Legal Mortgage. A life policy becomes security by way 
of mortgage, which can be of the legal or equitable variety, 
and we will take the legal mortgage first. A legal mortgage 
of a thing, with the exception of land, is accomplished by 
putting the legal ownership of it — ^the legal estate — in the 
hands of the lender, the borrower being relegated to an 
equitable interest in the shape of his equity of redemption, 
his right to get the property back. 

A life policy is a chose in action ; that is, a personal 
right to property wliich can only be claimed or enforced 
by action and not by taking physical possession, and thus 
a lender’s security by way of mortgage of a life policy 
will consist of an assignment of the borrower’s rights 
therein with a proviso for redemption. 

Most banks hefve printed mortgage forms to cover a 
variety of transactions with life policies, such as a mort- 
gage by the borrower himself, a mortgage by two or more 
parties, and a mortgage by a surety, and you should be 
very careful to see that you are using the form that fits 
the particular case and the tjrpe of policy. 

The usual form of mortgage is expressed as a continuing 
security to avoid the adverse operation of the rule in 
Clayton’s case, and is drawn to cover aU possible hability 
to the bank on the part of the borrower. The policy, the 
details of which are enumerated, is duly assigned to the 
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bank, together with any bonuses and additions thereto, 
and the bank is empowered to give a discharge on behalf 
of the borrower’s personal representatives for all moneys 
due under the policy, to prevent any difficulty arising 
where the amotmt of the debt is less than the amount 
due under the policy. 

Authority is given for the banlc to surrender or sell the 
pohcy at its discretion towards satisfaction of the advance, 
and the borrower undertakes duly to pay the premiums 
and to produce the receipts therefor. He further agrees 
that if the premium payment is a specified period in 
arrear, the bank may pay the amount to the debit of his 
account. In this connection arrangements are usually 
made for the periodical inspection of the receipts. 

The form of charge, bemg a legal mortgage by deed, 
will require stamping at the rate of five shillings per 
cent on the highest amount it is proposed to lend — 
assuming the form is unlimited — or on the limit inserted 
in the form. You should note that the basis of stamping 
must not be the value of the security — ’in this case the 
surrender value, nor yet the face value of the policy. 

As often happens, two policies may be charged at the 
same time, or a pohcy may be lodged additionally to 
title deeds. You can then stamp one of the mortgages 
coUaterally to the other, or the mortgage of the pohcy 
collateraUy to the mortgage of the title deeds — assum- 
ing that you are using “aU money” charges under 
seal. 

You should be careful to see that at all material times 
the charge form is stamped to cover the highest amount 
of the advance, for the company will require a certificate 
to this effect should the pohcy become a claim or be 
surrendered. 

In Be Waterhouse’s Policy, [1937] 2 AU E.R.91, a 
pohcy for £600 had been assigned to a bank as security 
for an overdraft and the assignment was stamped to cover 
£600. In fact, the overdraft both at the time of taking 
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the policy as security and at the time of the maturity 
exceeded £600. The moneys payable at maturity, in- 
cluding a bonus, amounted to £963. The Insurance 
Of&ce contended that the assignment was insufficiently 
stamped and therefore they could not get a good discharge 
for the policy moneys by paying them or any part thereof 
to the bank. On the other hand, the bank contended that 
it could give a good discharge for £500 and sought to get 
this sum paid over to it and the balance to the pohoy 
bolder. It was held that under the Stamp Act, 1891, 
ss. 88 (2) and 118 (1), the assignment was a good security 
for £600 and the bank was entitled to be paid £500 out 
of the pohey moneys. 

You will, of course, have to value your security, and 
this is done by getting the surrender value figure from the 
insurance company, although some offices, particularly 
Colonial and Dominion companies, give a table of surren- 
der values in the policies. A rough estimate for whole 
life policies is 30 per cent of the premiums paid after five 
years, rising to 40 per cent after 16 years, and to 60 per 
cent after 30 years, with higher percentages for endow- 
ment policies. 

After the completion of your mortgage, notice thereof 
should bo given to the company concerned, for by the 
Policies of Assurance Act, 1867, notice of any assignment 
of a policy must be given to the relative company, in 
order to get any rights under the policy, and the date of 
receipt of notice regulates the order of successive interests 
in the same policy. It is usual to send the notice in 
duplicate with a request that one copy shall be returned, 
duly acknowledged by the company, which is entitled 
to a statutory fee of 5s. for registering the notice, although 
some companies waive this and others charge less. 

It is very desirable to get the age of the life assured 
admitted by the company, if the policy mentions that 
the age has not been admitted, for in the event of the 
age having been under-stated when the proposal was 
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made, the company would be able to deduct from the 
amount payable under the policy, the difference between 
the premiums that had been paid and those that ought 
to have been paid, with mterest. 

Before you can regard your security as perfected, you 
should inquire of the company if any prior dealings have 
been notified to them, to make sure, firstly, if there is any 
outstanding charge in front of you, and, secondly, that 
you have got with your security documentary evidence 
of any prior dealings and their discharge. If there have 
been earlier mortgages of the policy, you will require to file 
such mortgages, duly discharged, with the policy, for they 
form part of the chain of title and the company will 
requh’e all such documents before paying over the policy 
moneys. 

Occasionally you may be asked to lend money on a 
policy which you are informed has been lost. If you are 
satisfied as to the bona fides of your customer and that 
the facts are as he states, the only trouble you are likely 
to experience is getting the policy moneys from the com- 
pany, which will require an indemnity before pajdng over. 

But you must not forget that in such a case even if you 
protect yourself by giving notice and by ascertaining that 
no prior notices have been registered, circumstances may 
exist which will defeat your security. It was held in 
Newman v. Newman (1S85), 28 Ch.D. 674, that an 
assignee having notice of a previous assignment which has 
not been notified to the company cannot get priority over 
such previous assignment by registering his notice forth- 
with. 

Notice means not only actual notice, but constructive 
notice also. Thus, if you were asked to lend money against 
a lost policy, you might be held to be fixed with construc- 
tive notice that it was in a third party’s hands by way 
of assignment, and so find yomself relegated to second 
place. 

Equitable Mortgage. An equitable mortgage of a life 
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policy call be accomplished by the mere deposit of the 
policy with or without a memorandum of deposit. I 
imagine that rarely would a bank take a policy as a 
deliberate piece of security by such a method — ^the only 
cases occui’ring where you get hold of a customer’s pohoy 
as a desperate remedy, on the understanding that it is to 
be held as cover for his debt. 

The advantages of tailing an equitable mortgage — 
cheapness and lack of formality — are decisively outweighed 
by the fact that you do not get a legal title and that, by 
the Policies of Assurance Act, 1867, companies are under 
no duty to recognise equitable interests. You will have 
to rope in the personal representatives if the poKcy 
becomes a claim, and you cannot surrender the policy 
during the assmed’s lifetime without his co-operation or 
the aid of the Court. 

An equitable mortgage by deposit is good against a 
trustee in bankruptcy, for he is only an assignee by 
operation of law of the customer’s interest in the policy, 
which interest will be subject to your equity acquired 
before the banlumptcy. But if you perforce have had 
to be content with the simple deposit of the policy, do 
not deal with it in any way that would suggest that you 
had waived your rights in it, such as by entering it in 
your safe custody records. In such a case a trustee might 
urge that the poUoy, having been lodged for safe custody 
and not for security, would, have to be brought into the 
general estate. 

If during the currency of an advance against the security 
of a life policy you receive notice of a second mortgage 
thereon, the account must at once be broken, so as to 
crystallise your rights against the security, unless, of 
course, by arrangement with the second mortgagee, you 
are allowed to let your customer range up to a named 
figure by way of fluctuating overdraft or otherwise. 

Repayment of Advance. When an advance is repaid and 
the security is to bo vacated, it will be necessary to put 
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the OTOiership of the policy back into the hands of the 
mortgagor. This is done, in the case of a legal mortgage, 
by seahng a formal reassignment, usually endorsed on 
the back of the mortgage form. 

If the mortgage was to secure all moneys, the reassign- 
ment wiU have to be stamped at the rate of one shilling per 
cent on the highest amount advanced against the policy. 
If a limited charge has been used, stamping at this 
rate will be required on the limit inserted in the form. 

The mortgage form, when endorsed with the reassign- 
ment, must on no account be cancelled or destroyed — it 
must be returned with the policy to the mortgagor, for 
it forms thenceforward part of his chain of title to the 
policy. It is, of course, necessary to acquaint the insur- 
ance company with your release of the policy, and this is 
usually done on a standard form. 

Enforcement of Security. Finally, let us look at the 
formalities involved when it becomes necessary to enforce 
your security either because yom’ customer is in default 
or, being the life assured, has died. If it is a case of a 
surrender, you must be careful to see that your power to 
deal with the policy has arisen — ^in some cases power is 
given in the mortgage form for surrender forthwith on 
default; in other cases, it is provided that a specified 
period of notice must be given of the bank’s intention 
to surrender the policy. 

But, in any case, it is the common practice to give a 
borrower the utmost latitude before depriving him of his 
equity in the policy, particularly because a life policy, as 
distinct from other types of security, has a potential 
value which should not be extinguished unless every 
possibility of dealing with the situation has been explored 
— such as getting a friend or a relative to buy the policy. 

If it is necessary to sxirrender the policy, you should, 
first of all, find out from the particular company exactly 
what formalities are involved. It is usual to forward the 
mortgage deed as evidence of your claim, sometimes 
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accompanied by the policy itself. The company will draft 
a form of receipt, and this should be duly executed under 
the seal of the bank — although in a few cases, where 
policies of small amount are concerned, a receipt under 
the hand of the branch manager will be accepted. 

If the receipt is endorsed on the policy, no receipt stamp 
will be necessary. The company will then issue its cheque 
for the surrender value on production of the policy, the 
form of mortgage (which will not require discharging), 
and the completed receipt. 

If the policy becomes a claim by reason of the death of 
the life assured, proof of death will, of course, be required 
in addition to the above-mentioned documents, and in 
some eases proof of identity of the deceased will be called 
for. 



CHAPTER IX 

PAYMENT OF CHEQUES 

“ Banking companies should also, as far as it can be 
done with justice to others, give promotion to such of 
their servants as devote their leisure to the cultivation 
of their minds. The time is gone by when it was a re- 
proach for a young man to be bookish, as he was sup- 
posed to abstract so much more time and attention from 
his official duties. It is now well known that the general 
cultivation of the intellectual powers renders them more 
effective in every operation in which they may be 
exercised. 

" It is a great advantage to a public company to have 
educated servants. Their superior knowledge is always 
useful — the mental discipline they have acquired im- 
proves their business habits — and, possessing within 
themselves a constant source of enjoyment, they are the 
less likely to indulge in those expensive pleasures which 
are the usual temptation to neglect and dishonesty.” 
— Principles and Practice of Banhing, by J. W. Gilbart. 


The motive behind these worthy thoughts can scarcely 
be described as altruistic. There is the typical Victorian 
touch in the suggestion that, keep your clerks employed 
in improving their minds out of office hours, and they 
will not only prove better servants, but also will not 
cultivate profligate habits likely to lead to the robbing of 
tills. 

I suggest that the need for knowledge, for mental 
disciphne, is as urgent to-day as when the above ex- 
tract was penned — ^but for a different reason. You 
should devote some portion -of your spare time to the 
cultivation of banking knowledge, not because otherwise 
you may be led to use your leisure in doubtful pursuits 
and unwholesome pleasures, but because in these days, 
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in banking, as in other vocations, knowledge and that 
aptitude that flows from Imowledge, are qualities the 
cultivation of which is necessary if our jobs — ^whatever 
they may he — ^are to be done effectively, with credit to 
ourselves and profit to those institutions which we are 
glad to serve. 

We are not called upon to be legal experts or banking 
pundits. We cannot always regulate our banking business 
by legal precept and head office rules, but we should be 
equipped with that amount of knowledge which, fortified 
with a generous measure of common sense, will enable us 
to avoid the shoals of pedantry on the one hand and the 
rocks of ignorance on the other. 

In considering the payment and collection of cheques, 
we shall be dealing with the root function of banking, for 
while no statutory definition of a hardier exists that is 
worth calling a definition, competent authorities consider 
that the acid test of banking is the receipt of money, etc., 
from the public, and its repayment by cheque. Thus, 
whether you belong to the common;;8en8e school, which 
believes that the everyday problems of banking can be 
decisively solved by the exercise of gumption and 
common sense, or to the textbook school, which likes to 
fit its daily work into the crabbed confines of theory, I 
imagine you will agree that a competent Icnowledge of 
banking practice, in relation to the payment and collection 
of cheques, forms the worldng tools of the average banker. 

^ * * 

The practice of bankers regarding the ooUeotion and 
payment of cheques is governed by what the law lays 
down on the subject — ^most of it bemg found in statutes 
and their interpretation by the Courts. Consequently, 
it is necessary to acquire some knowledge of the law in 
order to get a grasp of the practice. 

Bills of Exchange Act. As you Icnow, the principal 
statute is the Bills of Exchange Act, 1882 — an example 
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of model draughtsmanship and orderly arrangement. This 
Act has some eleven sections specifically deahng with 
cheques as opposed to other types of bhl, but let no one 
think that these sections sum up in its entirety the law 
relating to cheques, and that their assimilation will give 
one a grasp of all the legal implications involved. 

A cheque is defined in Section 73 of the Act as a bill of 
exchange drawn on a hanker payable on demand, and 
hence all references in the Act to bills payable on demand 
apply in Hke manner to cheques, with the one exception 
found in Section 45 (2). This provides that presentment 
of a demand bill must be made within a reasonable time 
after its issue or endorsement in order to render the 
drawer or endorser, resiiectively, liable. 

In the case of a cheque, however, the drawer is liable 
on it for six years after its date, or the date of its issue, 
whichever is later, subject to the safeguard found in 
Section 74, which provides that a drawer of a cheque who 
suffers damage by its non-presentation within a reasonable 
time — as might happen if the drawee bank failed in the 
meanwhile — ^is discharged to the extent of such damage. 

Not only are the sections dealing with bills on demand 
appUcable to cheques, but so also are many other parts 
of the Act, such as those sections deahng Math endorse- 
ment, presentment for payment, dishonom: and notice 
thereof. 

A right appreciation of the Bills of Exchange Act, an 
explanation of a good many of the provisos to numerous 
sections, and a proper idea of that party to a cheque whose 
rights are constantly safeguarded throughout the Act — 
that is, the holder in due course — can only be got by 
grasping the fact that a cheque is a negotiable instrument. 

Negotiability. The time at our disposal does not permit 
of an exhaustive study of the doctrine of negotiability, 
but you should understand that there are three essential 
qualities attaching to a negotiable instrument. 

Firstly, it must be such and in such a state that the 
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property in it — ^the legal ownership — can be transferred 
by mere delivery, accompanied, in the case of instruments 
payable to order, by endorsement. No instrument of 
transfer is required. 

Secondly, it must give to a party who takes it honestly, 
for value, and without notice of any defect in the title 
of the transferor, an indefeasible title against all comers. 
So paramount is this quality of conferring a good title 
that a party taking a stolen negotiable instrument under 
the conditions just mentioned would have a good title 
against the party from whom it had been stolen. 

Thirdly, a negotiable instrument must contain a right 
of action in itself ; the possessor of it is deemed to be the 
true owner capable of enforcing any claims thereon^ — ^he 
is under no duty to justify his title in the first instance. 

The party taking a negotiable instrument in the above 
circumstances is called a bona fide holder for value without 
notice, but in the case of a particular type of such instru- 
ment — a bill — ^the Act has designed a special term for 
such a party — ^holder in due course. And if in the course 
of your reading of the Act you wonder why there are so 
many provisos safeguarding this gentlejnan, the answer is 
that to preserve the scheme of negotiability it was neces- 
sary, when drafting the Act, to see that his remedies were 
not diminished nor his rights whittled away. 

Now a cheque, being a bill, is ordinarily a negotiable 
instrument — ^the Act assumes that quality all the way 
through. This means that anyone taking a cheque under 
such conditions as to qualify as a holder in due course 
will acquire a complete title to the instrument, valid as 
against prior parties who have suffered by the transfer of 
the cheque, and enforceable against the party primarily 
hable on it- — -the drawer. 

Many customers are of opinion that they have only to 
stop payment of a cheque in order to cancel the instrument. 
This is not so, for whatever may be the position between 
the drawer and the payee — such as false pretences or 



fraud — ^which call for the countermand of payment, if 
the cheque gets outside the payee’s hands, if it is trans- 
ferred to a third party in sircli circumstances as to 
make him a holder in due course, such party can 
proceed against the drawer for the full value of the 
instrument. 

He is not concerned with the disputes of what are called 
the immediate parties — the (drawer and payee. He has 
acquired the cheque complete and regular on the face of 
it, honestly, for value, before it was overdue, without 
knowledge of any previous dishonour, or of any defect in 
the title of his transferor, and hence has every right to 
the property in the cheque. If you refer to Section 29 of 
the Act you will find that these are the requisites of a 
holder in due course. 

If your customer 'wishes to make sm-e when he lets a 
cheque loose on the world that he will not be confronted 
by claims on it by outside parties, he should be told to 
adopt the remedy given him in the Act — ^to take the cheque 
out of the category of negotiable instruments by crossing 
it and adding in some proximity to the crossing the words 
“not negotiable.” 

Any party who thereafter acquires the cheque will not 
be able to derive a better title than any of his predecessors 
in ownership. If the payee’s title to the instrument is 
affected with fraud, he camiot confer anything but a 
tainted title to his ta'ansfereo, who will, consequently, not 
succeed against the drawer. He cannot be hoard to com- 
plain, because he had a plain warning given him on the 
cheque in the shape of the “not negotiable” crossing, 
which was a clear intimation that he could not get or 
give a better title than previous holders possessed. 

There are other ways by which a cheque can lose its 
negotiability. You remember that the holder in due 
course must take it before it is overdue. If he takes it in 
an overdue state he is taking something which is not a 
negotiable instrument. 
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Listen to what Section 36 (2) has to say^ — ^“When an 
orerdue bill is negotiated, it can only be negotiated sub- 
ject to any defect of title affecting it at its maturity, and 
thenceforward no person who takes it can acquire or 
give a better title than that which the person from 
whom he took it had.” 

In other words, you are back in the region of non- 
ncgotiabihty, and, after all, it is only reasonable that if 
you take an instrument which is manifestly stale, you are 
put on inquiry and should not be clothed with the rights 
of a holder in due course. Now, a time bill is overdue 
when its maturity date is past, but what of a bill payable 
on demand, such as a cheque ? 

The Act helps us to some extent in Section 36 (3), which 
says ; “A bill payable on demand is deemed to be overdue 
within the meaning and for the purposes of this section 
when it appears on the face of it to have been in cir- 
culation for an unreasonable length of time. What is an 
unreasonable length of time for this purpose is a question 
of fact.” You will see that the matter is to be decided 
by the facts of each particular case. 

In a case reported on page 226 in Legal Decisions, 
Volume III, a County Court Judge held that a cheque 
dated twelve days previously was overdue when it was 
negotiated by a thief to a publican. In this mstance the 
particular facts were that the thief had had the cheque 
in his possession for 1 3 days, notwithstanding that he told 
the publican he wanted money. The Judge held that the 
cheque was overdue when the publican cashed it. Hence 
as it was thus a non-negotiable instrument, he could only 
acquire the same right to it as the transferor- — ^the thief — 
who had no title. 

In an earlier case, London and County Banking Com- 
pany V. Qroome (1881), 8 Q.B.D. 288, it was held that 
the lapse of a period of eight days between the date of a 
cheque and its negotiation to a bank, though not con- 
clusive, was a circumstance to be taken into account when 
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considering if tlie transaction ought to have aroused 
suspicion in the bank which exchanged the cheque. It is 
not possible to lay down a definite period of time at the 
end of which a cheque wiU be overdue ; it is a question of 
fact in each case. 

You must distinguish, however, between a cheque that 
is stale for the purposes of transfer and a cheque that is 
stale for the purposes of payment. The practice of bankers 
in returning cheques marked “out of date” if bearing a 
date some six to twelve months previously has no statu- 
tory warrant; it is a banking custom founded on the 
recognition of the banker’s duty to look after his customer 
and to give him a chance of confh'ming, or otherwise, 
an instrument which by its nature should have been 
presented reasonably soon after its issue. 

There is one final point to remember before we pass on. 
If the instrument is tainted with forgery of the drawer’s 
or endorser’s signature, no rights can be derived through 
or under the forged signature, and no party whose title 
rests on such signatm’e can be a holder, let alone a holder 
in due course. 

Banker and Customer. We will now proceed to consider 
some aspects of banking practice in regard to the pay- 
ment of cheques. 

Possibly the most concise and yet comprehensive out- 
line of the mutual relations of banker and customer is 
found in Lord Atkin’s summary in the appeal case of 
Joachimson v. Swiss Bank Corforalion, [1921] 3 K.B. 
110, where he says — 

“The bank undertakes to receive money and to collect 
bills for its customer’s account. The proceeds so received 
are not to be held in trust for the customer, but the bank 
borrows the proceeds and undertakes to repay them. The 
promise to repay is to repay at the branch of the bank 
where the account is kept and during banking hours. 
It includes a promise to repay any part of the amount 
due, against the written order of the customer addressed 

9— (L.2) 
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to the bank at the branch, and, as such written orders 
may be outstanding in the ordinary course of business 
for two or three days, it is a term of the contract that the 
bank will not cease to do business with the customer 
except upon reasonable notice. The customer, on his 
part, undertakes to exercise reasonable care in executing 
his written orders, so as not to mislead the bank or to 
facilitate forgery. 

“I think it is necessarily a term of such contract that 
the bank is not liable to pay the customer the full amount 
of his balance until he demands payment from the bank 
at the branch at which the current account is kept. 
Whether he must demand it in writing it is not necessary 
now to determine.” 

You get in this passage substantially the whole duty 
of the paying banker towards his customer, and you will 
notice that it enlarges the root relationship of debtor and 
creditor by recognising the agency function of the paying 
banker — ^his obligation not merely to repay his customer 
the amount of his credit balance, but also to honour his 
orders to pay third parties. 

I propose to utilise the above passage as a framework on 
which to build the idea of the paying banker in practice, 
ignoring matters which, interesting though they may be 
from an academic standpoint, do not enter into practical 
considerations. 

It will be seen thab the rights and duties involved in this 
relationship are reciprocal. The banker’s duties are the 
customer’s rights, and, conversely, the customer is under 
certain duties to the banker — duties which are the latter’s 
rights. 

Bailker’s Duty to Pay. Now, firstly, the banker’s 
primary contract is to repay moneys received for his 
customer’s account, usually by honouring his cheque. 
You will remember that this cheque-paying function is 
the one which, according to the best authorities, is the 
distinguishing mark of a banker, the function that 
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differentiates him from other institutions which receive 
money from the public. 

It follows from the exigencies of business that the 
banker’s duty to obey his customer’s mandate only 
extends to the branch where the account is kept, and a 
customer has no ground for complaint or action if his 
cheques are not honoured at branches elsewhere, unless 
he has made arrangements to this end . If such arrange- 
ments are made, the banker is under the same duty and 
possessed of the same rights as if the cheques were 
encashed at the parent branch. 

You will find an opinion in Questions on Banking 
Practice (No. 488) to this effect, and, if correct, it means, 
among other things, that a banker ^vill get protection 
against a forged endorsement on a cheque paid at another 
branch if he can come within the terms of Section 60. 
If, however, arrangements are made for the encashment 
of cheques at another bank, such protection will not be 
available to the latter, which, presumably, would expect 
the bank opening the credit to indemnify it against any 
loss so sustained, provided it had not been negligent. 

Then the banker undertakes to repay in banking hours. 
You will find in Section 46 (3) that a bill — ^this, you 
remember, includes a cheque — ^must be presented for 
payment on a business day at a reasonable hour, and this 
is covered in the case of cheques by the phrase “banking 
hours.” Incidentally, banldng hours are fixed by custom, 
and not by statute, and if any departure is going to be 
made from established hours of business, due notice of 
such alteration must be given in the Press and by other 
means. 

There is a dual danger in paying cheques other than 
to the drawer — ^that is merely a matter of expediency — 
presented out of banking hours. Firstly, if it transpued 
that you had paid a stolen cheque on which the endorse- 
ment was forged, you would be liable either to the true 
owner or to the drawer, for you would not have paid the 
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holder and hence would not have paid in due course, 
thus failing to obtain a good discharge as required by Sec- 
tion 59. In this instance, Section 60, which is designed to 
mitigate the rigour of Section 69 in so far as cheques are 
concerned, would not help you, for one of the conditions 
of protection under that section is that the payment 
shall be made in the ordinary course of business, and 
payment out of established hours is out of the ordinary 
course of business. 

The second risk you would run would be that a cus- 
tomer might countermand payment of the cheque in 
question and bring evidence to show that it had been 
physically impossible for the article to have been pre- 
sented within banking hours on the day he drew it. In 
such a case he might suceessfully resist being charged 
with the sum in question. 

An interestmg case bearing on this point is Baines v. 
National Provincial Bank (1927), 32 Com. Cas. 216, 
where a customer issued a cheque in circumstances which 
made it impossible for it to be presented in banking hours 
the same day. On requesting the bank to stop payment 
the next day, he found that the cheque had in fact been 
paid after closing hours on the day of issue. 

It transpmed in the action that, owing to the crowded 
state of the counter, duo to market day, the cheque was 
paid at five minutes after the closing hour, and it was 
held that a bank is entitled to deal with a cheque within 
a reasonable business margin after its advertised time of 
closing, and in cashing the cheque the bank had acted 
within its rights and the action therefore failed. Thus, 
you are relieved from suspending business operations as 
the clock strikes the closing hour with that rigour which 
characterises a like hour on licensed premises. 

Then the quotation from Lord Atkin goes on to say that 
the banker promises to repay any part of the amount due 
against the order of the customer. 

Banker’s Right to Set-off. Now, in computing the 
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amount due — ^the available balance — ^the question of 
set-off arises if tbe customer keeps more than one account 
in his own right. Of course, if one of the accounts is 
a trust account, Imown to the banker as such, or so 
earmarked as to constitute notice of trust, no set-off 
can be exercised over any credit balances on the trust 
account. 

In this connection it is, perhaps, timely to remind you 
that, in the case of solicitors’ accounts, you cannot 
exercise a right of set-off, by agreement or otherwise, 
over any credit balances on the “client” account or 
accounts that sohcitors are now bound to keep. This is 
provided for by the Solicitors Act, 1933. 

Apart from these considerations, the doctrine of set-off 
is one on which there is a good deal of conflict of opinion 
as regards the conditions under which it is exercisable. 
Is a banker entitled to set-off accounts in the same right 
in the absence of agreement or course of business to the 
contrary, or is such right of set-off dependent on an 
affirmative agreement by the customer to that effect ? 
First of all, we must distinguish between a current or 
running account and a stopped account. 

As regards the latter type, where an account is stopped 
by reason of death, bankruptcy, service of a garnishee 
order, etc., the banker’s right of set-off is determined 
automatically. That is to say, before he accounts to the 
personal representatives of a deceased customer, to the 
trustee of a bankrupt customer, or to the High Court in 
respect of a garnished account, he is entitled to combine 
all accounts of his customer in the same right in order to 
get at the sum to be accounted for. 

You will note that in all these cases no question arises 
as to risk of action by the customer for wrongful dishonour 
of cheques presented after set-off has been exercised. If 
the customer is dead, or banltrupt, no cheques will, in 
the ordinary course, come forward for payment ; if they 
do, or if the account is garnished, any cheques presented 
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can safely be returned unpaid, quite apart from any 
question of available funds after set-off — such funds are 
to be accounted for elsewhere. 

The question of set-off assumes a difficult aspect when 
unbroken current accounts are concerned, for the dis- 
honour of cheques after the accounts have been combined 
is involved. The case usually quoted in the textbooks in 
support of the banker’s right to combine current accounts 
in the absence of contrary agreement, is Oarnett v. 
McKewan (1872), 27 L.T. 660. 

The circumstances here were that the plaintiff in 
June, 1868, left the “B” branch of the London and 
County Banking Company with a dormant overdraft of 
£42 15s. lid. In December, 1871, he opened another 
account at the “L” branch of the same bank, and by the 
end of the following month had thereon a credit balance 
of £42 18s. lOd. Three cheques were then presented 
amounting to £23 3s. and dishonoured, as the “L” 
branch had by that time become aware of the dormant 
debit balance at the “B” branch. The plaintiff was duly 
advised that this debit balance had now been liquidated 
by a transfer from his account at “L” branch. 

From the law reports it does not appear that the special 
feature in the case — ^the dormant overdraft — ^was con- 
sidered in the j udgment, wliich was in the bank’s favour, 
it being held that there was no special contract or usage 
proved to keep the accounts separate, and that while it 
might be proper and considerate to give notice to a 
customer of intention to combine accounts, there is no 
legal obligation on a bank to do so arising either from 
express contract or course of dealing. 

A totally opposite view seems to have been taken in 
Greenhalgh v. Union Bank of Manchester, [1924] 2 K.B. 
163. The Judge said : “If a banker agrees with his cus- 
tomer to open two or more accounts, he has not, in my 
opinion, without the assent of the customer, any right 
to move either assets or liabilities from the one account 
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to the other ; the very basis of his agreement with his 
customer is that the two accounts shall be kept separate. 

99 

This ease concerned the appropriation by the bank of 
the proceeds of matured bills, and in some quarters it is 
considered that the above remarks are not part of the 
binding judgment. Sir John Paget in the latest edition 
of his Law of Banicing does not allude to the Gremhalgh 
case in this connection or vary his previously expressed 
views. He suggests that a banker can combine several 
accounts kept by a customer in his own right, unless by 
agreement, earmarking, course of business, etc., there is 
an obligation to keep them separate, “but,” he says, 
“such combination should always be exercised with due 
care for the customer’s credit and interests, the dishonour 
of outstanding cheques in particular being avoided if in 
any way possible.” 

In some quarters it is thought that the opening of two 
separate accounts by a customer is in itself an implied 
agreement to keep such accounts separate. In any case, 
I think I am interpreting banking practice aright when 
I say that it is now recognised that it would be inviting 
trouble arbitrarily to combine two accomits in a customer’s 
name and to return a cheque drawn on a credit balance on 
one of them, unless you had given notice of your intention 
to set off or there was an agreement or established course 
of business to that effect. 

There is a growing practice among banks to take a 
letter of set-off where a customer is borrowing on one or 
more accounts against credit balances on other accotmts, 
such letter recognising the banker’s right at all times to 
regard aU the accounts as one. This seems a safe course 
to pursue in view of the conflicting opinions held as to 
whether, on the one hand, you have a right of set-off in the 
absence of agreement or course of business to the contrary, 
or whether, on the other hand, you have a right of set-off 
only if you have an agreement to that effect whereby the 



246 


PBAOTICAI. BASTKING 


customer waives his right to have the accounts kept 
separate. 

I conceive that the merit of a letter of set-off is twofold 
— ^it is the best proof that your right of set-off exists, and 
it dispenses with the need for notice. 

Uncleared Effects. In computing the available balance 
on your customer’s accoimt the question of uncleared 
effects must not be lost sight of. 

It is not easy to pick one’s way through the tangle of 
conflicting legal opinions as to the position of the banker 
who credits items paid in by his customer before proceed- 
ing to clear them, but I think the matter can be summed 
up from the practical point of view as follows. 

Owing to the exigencies of business, bankers generally 
credit all articles paid in for collection to the particular 
customer’s account forthwith. I imagine that the custom 
of delaying credit of country cheques until cleared has 
pretty well died out outside the City of London. 

In some cases the items are described in the accotmt 
and in the pass book as “Cash” ; in other cases they are 
described as “Sundries.” In Capital and Counties Bank, 
Ltd. V. Cordon, [1903] A.C. 240, it was said: “It must 
never bo forgotten that the moment a banker places 
money to his customer’s credit the customer is entitled 
to draw upon it unless something occurs to deprive him 
of that right.” 

This would suggest that the above system is a high 
price to pay for book-keeping convenience, inasmuch as 
it gives a customer an immediate right to draw against 
effects whose fate is unknown. But in the later case of 
A. L. Underwood, Ltd. v. Barclays Bank, [1924] 1 K.B. 
776, it was said: “Though the cheques were in fact 
credited to the customer’s account before they were 
cleared, the customer was not informed of this, and I can 
see nothing to prevent the bank from declining to honour 
a cheque if the payment in, against which it was drawn, 
had not been cleared.” This appears to be in direci 
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conflict with the ruling in the Gordon case — a ruling of a 
higher Court — at any rate as regards items whose credit 
has not been communicated to the customer by pass-book 
or otherwise. 

I venture to suggest in view of this disparity of legal 
opinion, that as regards credits uncommunioated to the 
customer, you can safely return cheques drawn against 
such credits, with the answer “Effects not cleared,” 
because, among other reasons, no entry is binding on a 
banker until communicated to his customer. If, however, 
there is an agreement, either express or implied, such as 
would arise out of a course of business, to pay against 
uncleared effects, you would be bound to honour your 
customer’s drawings regardless of whether the balance on 
his account was cleared or not. 

An occasional latitude allowed your customer would 
possibly not be interpreted as course of business ; but if, 
as with many of your customers, you regularly pay against 
uncleared effects, you cannot arbitrarily and without 
notice withdraw such facilities. But what of the case 
where a customer gets his pass-book showing uncleared 
cheques credited as “Cash” ? 

To cover such cases it is the habit of banks to caution 
customers, by means of a notice in the pass-book and 
elsewhere, to the effect that the bank reserves the right 
at its discretion, to postpone payment of cheques drawn 
against uncleared effects which may have been credited 
to the account. 

The possibility of uncleared effects being included in a 
credit balance must not be overlooked when you are 
called upon to account to outside parties, as in the case 
of bankruptcy, notice of second mortgage, and service of 
a garnishee order. 

In the last case you woxild be in order in transferring 
any uncleared items to a suspense account, provided you 
had not agreed to pay against them forthwith, for, 
although in Jones v. Coventry^ [1909] 2 K.B. 1029, it was 
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held that items credited as cash were attached, notwith- 
standing that they were uncleared, the views expressed 
in the Underwood case mentioned just now are regarded 
by Sir John Paget as probably vindicating the course I 
suggest. 

Countennand of Payment. Your contract to deal with 
yo-ur customer’s balance according to his instructions, 
means that you must duly take note of any countermand 
of payment. I need hardly remind you of the necessity for 
getting such revocation of authority in witing and in 
unequivocal terms, for any confusion as to which cheque 
is the subject of countermand may possibly involve you 
in a twofold action — ^for paying a stopped cheque and for 
wrongfully dishonouring other cheques which, but for the 
payment of the stopped one, could have been honoured. 

A case in point is Hilton v. Westminster Bank, Ltd. 
(1927), 43 T.L.E. 124, where a drawer countermanded 
payment of a cheque for £8 Is. 6d. by wire, the number 
being given as 117,283. This was later confirmed by 
telephone. A cheque for the same amount and similar 
details, save that the number was 117,285, was subse- 
quently presented and paid, and it transpired that this 
was the cheque which it was intended to stop, its number 
having been given wrongly in the fii’st instance. 

The drawer sued the bank for having paid contrary to 
instructions and for having wrongfully dishonoured other 
cheques, which, but for such payment, could have been 
met. It was suggested that the bank officials were not 
entitled to assume that the cheque actually paid was a 
duplicate of the stopped cheque, for an examination of 
the paid vouchers would have shown that the cheque 
bearing the number given by the drawer had in fact been 
paid and did not correspond in detail with the stopped 
cheque. 

Viscount Dunedin, giving judgment for the bank in 
the House of Lords, said : “It must always be remembered 
that a bank could be sued just as much for failing to 
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honour a cheque as for cashing a cheque that had been 
stopped. Under the regulations the bank had to inform, 
the clearing house by 3.30 p.m. whether they honoured 
the cheque or not. They did not know the plaintiff’s 
address, and when it came to a question of identification 
it must always be remembered that the number of a 
cheque was the one certain item of identification. There 
could be only one cheque bearing a printed number ; there 
might be many cheques in the favour of the same payee 
and for the same amount. 

“He was at one time inclined to think that, inasmuch 
as both the cashier and the manager knew that there was 
a stop on the cheque they ought, on 6th August, to have 
made certain investigations, but he found that they did 
do so. They followed the ordinary practice. They looked 
at the ledger and the ledger showed that no cheque in 
favour of the payee had come in. He thought, therefore, 
that the view of the officials was correct — that the cheque 
presented, being subsequent to the date of the stop 
instructions, might be a duplicate cheque and that they 
were bound to cash it.” 

Thus, make sm’e you get the number of the cheque 
when taking instructions for countermand of payment 
and no charge of negligence can subsequently be laid at 
your door. 

A fiuther point of importance is to see that you get 
prompt confirmation in writing of a stop given by tele- 
gram or telephone ; not only is this a check on the details 
of the cheque, but you are not safe in acting on anything 
but written instructions. 

In the case of Curtice v. London City and, Midland 
Bank Ltd., [1908] 1 K.B. 293, a customer stopped pay- 
ment of a cheque by telegram which was delivered after 
office hours in the bank letter box. It was not noticed 
on the following morning when the box was cleared, and 
the cheque in question was paid before the telegram came 
to hght. The Appeal Court held that there can be no 
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constructive countermand of payment, and that the 
cheque was not in fact stopped, as notification of such 
action did not actually come to the hank’s notice. 

There might have been a ground of action for negligence 
against the bank in respect of the careless clearing of the 
letter box, but the measure of damage would be by no 
means the same as in an action for money had and 
received. Thus the Court found in favotu of the bank, 
and the case is particularly interesting inasmuch as a 
few words were said concerning the effectiveness of a 
telegraphic countermand of payment. 

While a telegram, and presumably a telephone message, 
would justify a bank in postponing payment pending 
inquiry, it would not as a matter of law authorise the 
bank to refuse payment. Hence, you would be justified, 
when a cheque is presented which has been stopped by 
wire or telephone, in postponing payment or dishonoiu, 
pending corroboration, and any answer placed upon the 
cheque should make this clear. 

One word about the answer to put upon a cheque that 
has been didy stopped. Not infrequently you see “Pay- 
ment stopped,” the use of which cannot be too strongly 
deprecated. It might suggest that the drawer is insolvent 
or in liquidation, or even that the drawee bank had 
suspended payment. The correct and proper answer is 
“Orders not to pay” or “Payment countermanded by 
drawer.” 

Garnished Accounts. The banker’s contract to repay 
any part of the amoxmt due to his customer is determhied 
or conditioned by operation of law, or by the happening 
of such events as death or mental hifirmity. I will deal 
briefly -with some of these circumstances. 

If a garnishee order, or summons, is served on you, the 
Court inhibits you for the time being from carrying out 
your undertaking to honour your customer’s cheques 
drawn against funds in your hands. If circumstances 
make it expedient — as where you have a considerable 
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margin between the credit balance and the amount of 
the order— you may possibly elect to allow operations on 
a temporary account to which all payments-in subsequent 
tOj and hence untouched hy, the order will be placed. 

The garnished account should not be operated upon, as 
that would he a defiance of the order of the Court. When 
contemplating the opening of a temporary account to be 
overdrawn on the strength of the credit balance on the 
stopped account, you should bear in mind that costs^ — ■ 
which may be considerable if the issue is fought — are 
payable out of the sum in your hands, and that there is 
the possibility of the service of a second order or of 
banlcruptcy intervening before the first order is dis- 
charged. 

Of recent years, however, there has grown up a practice 
of stating in the order a specific sum (which includes prob- 
able costs) as the amomit attachable, and in such a case 
you will, apparently, be safe in transferriug the sum so 
stated to a suspense account pending settlement of the 
order, and in allowing operations to continue on the main 
account. I cannot find any authority for this practice of 
varying the rules of the High Court, which provide that 
the whole balance is attached, but I suggest that you 
run little or no risk in interpreting literally the modern 
type of limited order which ordains that “all debts owing 

or accruing due not exceeding £ be attached,” 

etc. 

Bankruptcy of Drawer. Another case when your con- 
tract to pay is overruled by operation of law is when your 
customer becomes involved in bankruptcy proceedings : 
we will take matters in the sequence in which they appear 
in the Bankruptcy Act. 

First of all, if yonr customer has committed an act of 
banlnnptcy, your authority to pay his cheque is cut down 
to payments to himself—third party cheques must be 
returned with the answer “Refer to Drawer.” It will be 
necessary, before taking this drastic step, to satisfy 
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yourself, of course, that one of the eight statutory acts of 
bankruptcy has been committed. This is not always an 
easy matter to decide, particularly as possibly the most 
common of these acts is where a customer gives notice of 
suspension of payment of his debts. Such notice need 
not he in writing, and consequently you may have to 
decide whether what you have heard from other parties 
was gossip or a repetition of what your customer had 
stated to them. 

Usually a debtor calls a meeting of his creditors to 
announce this initial step towards the Bankruptcy Court, 
hut notice of the calling of a meeting of creditors is not 
in itself an act of bankruptcy, and unless you are positive 
that your customer has categorically announced in writing 
or otherwise, that he is suspending payment, you will not 
be safe in dishonouring his cheques payable to third 
parties. You should take an early opportunity of ascer- 
taining what took place at the meeting and shape your 
course accordingly, furthermore, a debtor may at the 
meeting of creditors admit insolvency, but that by itself 
will not constitute an act of bankruptcy. 

The case of Anglo-South American Banh v. Urban 
District Council of Withernsea (1926) is illuminating on 
this point. 

A debtor had attended a meeting of his creditors and 
admitted that he was insolvent. He definitely refused to 
file his j)etition, however, and declared his intention of 
carrying on business until he was compelled to stop. 

The judge held that no act of bankruptcy had been 
committed and laid down three useful precepts to follow 
in deciding this nice point. 

firstly, the banlrrupt’s statement must be more than 
a mere casual remark — it must be a statement that 
by its form appears to be an intentional statement by 
the banlcrupt of something that he has already done or 
something he intends to do. 

Secondly, a statement by or on behalf of a debtor that 
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he is insolvent, whether the deficiency be great or small, 
is not of itself an act of bankruptcy unless, indeed, it 
amounts to a statement of inability to pay each and every 
one of his creditors. 

Thirdly, a statement of insolvency may be made on 
such an occasion and with such smTOunding circum- 
stances that a reasonably minded creditor would under- 
stand it as an intimation that the debtor had suspended, 
or was about to suspend, payment of his debts generally, 
and if it be so made it is an act of bankruptcy. 

It is for you, therefore, to consider if the reasonable 
inference from a debtor’s remarks is that he has suspended 
or is on the point of suspending payment of his debts. 

Now what would happen in practice ? I imagine that if 
you were in a quandary as regards paying your customer’s 
cheques on these grounds, you would get into touch with 
him or his accountant, or his sohcitor, to ascertain the 
facts and base your action on what you were told. But 
usually when confronted with a cheque in circumstances 
which leave you in doubt as to whether an act of bank- 
ruptcy has been committed, you cannot get hold of your 
customer, or his accountant, or his solicitor. In all such 
oases of indecision a sound rule to adopt is to act in such 
a way as will fix your possible liability. 

In the case in question, if you pay the cheque and it 
transpires that an act of bankruptcy has taken place, your 
loss will be the amormt of the cheque, which you will have 
to refund to your customer’s trustee, whose title will 
relate back to the date of the commission of the act. If, 
however, you dishonour the cheque and it transpires 
that your customer’s conduct or statement did not amormt 
to an act of banlrruptcy, your loss will be the amount of 
damages which he can get out of you for wrongfully 
dishonouring his cheque. But you may say — suppose the 
cheque is of large amount, what then ? In such a case, 
try to arrange with the presenting banker for a little grace, 
or put the onus of decision on your head office. 
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The next step in bankruptcy is the presentation of 
a petition, and if you have notice of such an event, 
you must pay no more cheques to your customer or to 
third parties. 

Lastly, if a receiving order has been made, its effect is 
to stop all operations on the account as from the first 
moment of the day it is made. You should remark that 
it is not notice of a receiving order, but the maldng of it 
which is the crucial point of time. 

Sometimes the first intimation you get is a notice in 
The. London Gazette ; sometimes it is a communication 
from the Official Receiver; but all cheques paid on or 
after the day the order is made are money thrown away 
unless you can come within the very limited protection 
of Section 4 of the Bankruptcy (Amendment) Act, 1926. 
This provides that if you have paid away any of the 
debtor’s balance on or after the date of the receiving order, 
in ignorance of it and before it has been gazetted, the 
trustee must, if practicable, recover the moneys so paid 
from the payee of the cheque. This covers the occasional 
case where advertisement of a receiving order is postponed 
and you do not hear of it from other sources, but apparently 
if there is any difficulty about proceeding against the 
payee, the trustee can still call on you to refund the sum 
in question. 

Dishonour of Cheques. If for any reason you are under 
the necessity of returning a cheque drawn on you, there 
is nothing statutory that makes it compulsory for you 
to give a written answer thereon. In the case of cheques 
presented through the London Olearhig House, however, 
no unpaids 17111 be received back without a written 
answer — ^this is by virtue of the Clearing House Rules, 
which state “No return can be received without an 
answer in writing on the return why payment is refused.” 

While at times it might be useful to return a cheque 
presented through non-clearing channels without com- 
mitting yourself to a written answer, such a course is 
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fraught with risks. Apart from the fact that the presenter 
would assume the worst about your customer, you may 
be aiding the fraudulent negotiation of the cheque to the 
drawer’s detriment. For if a cheque bears a written 
reason for its dishonour on its face, no person who sub- 
sequently acquires it as a holder can get the rights of a 
holder in due course against the drawer, for one of the 
requisites of a holder in due course, as mentioned earlier, 
is that he shall take the instrument “without notice that 
it had been previously dishonoured if such was the fact.” 

When under the necessity of returning a cheque, 
whether on accormt of a legal bar to payment, for want of 
funds, or for some technical irregularity, a banker must 
take particular care not to damage his customer by an 
unwarrantable answer. 

First of aU, let me remind you that whatever answer 
you elect to put on an unpaid cheque must be written in 
full if you are returning it under the rules of the London 
Clearing House — and I imagine that tlmough whatever 
channel the cheque has been presented, it is now the 
practice to give an unabbreviated answer. So you are no 
longer perplexed by such conundrums as “N.P.F.,” 
“E.N.G.,” “N/S,” which were the attenuated symbols of 
“Not provided for,” “Effects not cleared,” and “Not 
sufficient funds,” respectively. 

Then make it a rule to put on the answer which really 
fits the case, eschewing such euphemisms, for example, 
as “Exceeds arrangements,” which is revealing more 
than you are justified in doing, as it plainly announces 
that your customer is taking accommodation from you 
and happens to have overshot the mark. If you are 
returning a cheque for want of funds, the fit and proper 
answer is “Refer to Drawer,” and if you wish to insinuate 
that hope need not be entirely abandoned you can add 
“Present again,” without suggesting a date, however. 

Then remember that “Refer to Drawer” is an answer 
not confined to cases of dishonour for want of funds. It 
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is, for example, the correct answer on a cheque that is 
being returned by reason of the garnishing of the account, 
or because your customer is involved in bankruptcy pro- 
ceedings. On the other hand, discretion should be exer- 
cised in applying it in other instances. It is true that 
the words themselves are innocuous and merely invite the 
presenter of the cheque to inquire of the drawer as to the 
reason for dishonour, as was suggested in the case of 
Flach V. London and South Western Bank, Ltd. (1915), 
31 T.L.R. 334. They have, however, acquired a particulai 
if erroneous meaning to the man in the street, namely, 
that there are no funds on the drawer’s account. 

In the case of Frost v. London Joint Stock Bank, Ltd. 
(1906), 22 T.L.R. 760, where, by the way, the circum- 
stances were unusual and peculiar, the Court of Appeal 
laid down certain principles as to what would constitute 
a libellous answer on a cheque, and held that where words 
are not plainly and solely defamatory in their meanmg 
the test is not what they would convey to a particular 
class of person, but what they would suggest to a reason- 
able person of average intelligence. Nevertheless, I think 
you will agree that to avoid risk of an action for libel, 
“ Refer to Drawer ” should only be used where there are no 
funds on the di-awer’s accomit, or where by his own action 
he has put you in the position where you are prevented 
from parting with his balance by operation of law. 

I suggest this in face of the dictum of Lord Shaw, in 
London Joint Stock Bank, Ltd. v. Macmillan and Arthur, 
[1918] A.O. 777, viz., “If there be on tlp.e face of the cheque 
any reasonable ground for suspecting that it has been 
tampered with, then that in the usual case is met by the 
marking ‘Refer to Drawer,’ and by a delay in payment 
until that reference clears away the doubt.” 

“Not Negotiable” Crossing, and “Account Payee.” 
Cheques crossed “not negotiable” or “Account payee” 
which come forward for payment bearing endorsements 
evidencing transfer, are sometimes regarded as awkward 
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documents to deal with. Some people think that the 
words “not negotiable” are inconsistent with the out- 
ward and visible signs of transfer in the shape of a strmg 
of endorsements on the back of a cheque. 

But to hark hack to first principles — “not negotiable” 
does not mean “not transferable,” the term is not ad- 
dressed to the paying banker, but to successive holders 
of the cheque, and it warns them that they had better 
pay regard to what they know of the transferor, for they 
cannot get a better title than he happens to have. A 
cheque so marked can be freely transferred, but is no 
longer free from the equities or rights of other people. 
Hence, a payuig banker is not concerned with the phrase, 
quite apart from the fact that it may not have been put 
on by the only person to whom he is responsible — ^the 
drawer. 

Then with regard to the “Account payee” crossing, a 
paying banker is likewise under no duty to take heed of 
the phrase. It has no place in the Bills of Exchange 
Act ; it is an unauthorised addition to the cheque that is 
only indirectly recognised by the Courts in that, as we 
shall see, disregard of it by a collecting banker will be 
accounted to him as negligence. 

The paying banker is imder no duty to see that the 
proceeds of a cheque so marked are applied as directed, for 
fli’stly, the words may have been added by the payee and 
the banker is only concerned Avith his customer’s instruc- 
tions, apart from those additions in the shape of crossings 
permissible to third parties. Secondly, even if the drawer 
issued the cheque so marked, the banker is entitled to 
ignore this unauthorised addition; he can say that his 
customer has issued an ambiguous document, in that he 
has inserted words on the cheque that are inconsistent 
with the machinery of tranfer indicated by the words 
“or order,” and that he is entitled to rely on the legal 
form of the cheque and to disregard unauthorised and 
ambiguous additions. 
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These considerations equally apply where a cheque 
bears evidence, in the shape of additional endorsements, 
that it has not gone to the account of the payee. The 
only possible risk would arise where one of the endorse- 
ments was forged, when the customer might complain 
that the cheque was not paid in the ordinary course of 
business imder Section 60, or without negligence under 
Section 80 ; or the true owner might sue for conversion. 
As against this. Sir John Paget is of the opinion that the 
Courts would hold that the words “A/c payee” are 
addressed to the collecting banker, and in no case have 
any significance for the paying banker. 

Occasionally a cheque comes forward drawn “Pay 
A.B. only,” or “Pay A.B. not transferable,” with the 
words “or order” or “or bearer” duly deleted. This is 
an embarrassing form of cheque, but, unfortunately, it 
has legal warrant, for Section 8 of the Bifis of Exchange 
Act contemplates this sort of instrument when it says ; 
“Where a bill contains words prohibiting transfer, or 
indicating an intention that it should not be transferable, 
it is valid as between the parties thereto, but is not nego- 
tiable.” If an open cheque so marked were presented 
for payment, you would have to identify the payee 
beyond all doubt, and if such a cheque were presented 
through the Clearing, the presence of endorsements 
additional to that of the payee would necessitate your 
returning it. 

Forgery. It necessarily follows from the banlcer’s con- 
tract to repay his customer’s money against his written 
orders, that if he perchance pays away funds against a 
forged order, he cannot charge such sum to bis customer’s 
account. There seems to be an impression in some 
people’s minds that the banker wiU lose on account of 
negligence. As a matter of fact, negligence has nothing 
to do with the matter, and in a good many cases the 
signature has been so cleverly forged that a customer 
could not set up want of care on the banker’s part. The 
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reason why, in the ordinary course, a hanker cannot 
debit his customer with a forged cheque is that he has 
broken his contract — ^he has not paid against his customer’s 
genuine order. 

The circumstances in which a banker may be able to 
debit his customer with the amount of a forged cheque are 
where the customer adopts the signature as his own, or 
where the doctrine of estoppel can be invoked against the 
customer. A pure and simple forgery, as opposed to an 
unauthorised signature, cannot be ratified, as ratification 
presupposes agency that has been exceeded or abused. 
It can be adopted, however — ^that is to say, the customer 
may state: “I will treat this signature as my own and 
you may charge me with this cheque.” 

Alternatively, a customer, by his conduct, may be pre- 
vented or estopped from denying the genuineness of the 
signature in dispute. Where, for example, the drawer 
knows of the wrongful use that is being made of his 
cheques and does not warn the banlc, it is conceivable that 
he could not successfully set up the forgery, for his own 
conduct had led the bank into paying the forgeries. 

Lord Justice Scrutton, in Greenwood v. Martins Banlc 
Ltd., [1932] 1 K.B, 371, when mentioning the duty of a 
banker to report to his customer an attempt to cash a 
forged cheque, emphasised the corresponding duty of the 
customer to warn his banker of the existence of any such 
cheques. 

“ The banker, if a cheque were presented to him which 
he rejected as forged, would be under a duty to report 
that to the customer to enable him to enquire into and 
protect himself against the circumstances of the for- 
gery. That would involve a corresponding duty on the 
customer, if he became aware that forged cheques were 
being presented, to inform the banker in order that 
the banker might avoid loss in the future.” 

The above-mentioned case concerned a customer, who, 
after his wife had confessed to forging his cheques, held 
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his peace, and only disputed the state of his account after 
his wife’s untimely death. 

It was held in the Appeal Court that the cirstomer was 
estopped from setting up the forgeries, not because his 
silence led the hank into loss — for the cheques in question 
had all been paid before he was made aware of his wife’s 
delinquency — ^but because his silence had prevented the 
bank bringing a civil action against the forger, which 
might have had good, if curious, results, as at that time 
the husband would have been hable for his wife’s tort.* 

So much for the forgery of a drawer’s signature, but 
there are other matters than the regularity of the drawer’s 
signature that have to be considered. For example, in 
paying a cheque a banker must get a good discharge for 
his customer, and reference to the BiUs of Exchange Act, 
1882, Section 59, will show that a bill (or cheque) is dis- 
charged by payment in due course, which means payment 
to the holder of the cheque in good faith and in ignorance 
of any defect in such holder’s title. Sir John Paget re- 
ferred, in the Gilbart Lectoes in 1916, to the situation 
envisaged by the late Lord Halsbury, of a decrepit and 
seedy looldng individual presenting an open cheque for 
a large sum payable to bearer. Would payment to such a 
person be payment in due course ? Lord Halsbury 
inclined to the view that a banker would hesitate 
very much before paying such a cheque, and I believe 
that in practice open cheques presented by strangers 
are the subject of special scrutiny and that attempt 
is made to delay payment if there is any suspicion as to 
the presenter’s title. 

You must not forget two things, however — ^if you refuse 
or delay payment without justifiable cause, your customer 
may have a cause of action ; the holder of the cheque, of 
course, cannot take proceedings against you, because 
there is no contractual relationship between you and him. 

* By the Law Eeform (Married Woman and Tortfeasors) Aot, 193S, 
a husband is no longer liable for his wife’s torts. 
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Secondly, if you make a habit of querying the bona fides 
of a stranger presenting a cheque, you are going to bring 
such a practice into the ordinary course of business and 
make a rod for your own backs on other occasions. 

A case in point is the encashment of open cheques 
payable to a limited company, and purporting to be duly 
endorsed on behalf of the company. In view of the fact 
that it is rare for a company to do otherwise with cheques 
payable to itself than to pay them to its account, there 
is a natural hesitancy on the part of cashiers to pay a 
cheque in favour of a limited company over the counter 
to a stranger, and in some cases endeavour is made to get 
into touch with the company concerned by telephone if 
the presenter cannot produce the company’s authority 
to deal with the cheque. You are under no duty, however , 
to the payee — ^the company — ^and it may be that the 
prompt payment of the cheque is an urgent matter for 
your customer, who will have something to say if you 
hesitate in obeying his mandate. 

You are paymg in due course under Section 69, as long 
as you have no notice of the holder’s lack of title, and it 
would have to be something so patent as to arouse 
suspicion in a reasonable person’s mind — constructive 
notice has no place where negotiable instruments are 
concerned. Furthermore, you are not concerned with 
the genuineness of an endorsement correct in form if the 
protective elements of Section 60 are present. 

If any let or hindrance is to be placed on the encashment 
of open cheques, the distinction between open and crossed 
cheques will disappear. 

A person claiming under a forged endorsement cannot 
be a holder, and hence, as far as Section 69 is concerned, 
you have not paid in due course, and thus have not got 
a good discharge if you pay a cheque bearing a forged 
endorsement. 

Inasmuch as it is the exception for a banker to know 
an endorser’s signature on a cheque presented for payment, 
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he would find the business of paying cheques to unknown 
holders decidedly unhealthy if Section 69 were the last 
word on the subject. In recognition of this fact relief is 
given to a banker by Section 60 in respect of the payment 
of cheques with forged or unauthorised endorsements — 
you must remember that an unauthorised signature is just 
as nullifying as a forged signature unless ratified. 

But certain conditions have to be fulfilled to come 
within the protection of Section 60. It speaks of a biU 
to order on demand drawn on a banker — ^that you will 
recognise as a cheque — ^bills other than cheques brmg the 
banker no protection; analogous documents to cheques 
such as conditional orders are not within its ambit and 
protection must bo looked for elsewhere for such instru- 
ments. Then the banker must act in good faith — that is 
honestly — and in the ordinary course of business. 

Ordinary Course of Business. This last is a phrase 
which, like the term “negligence,” is unsatisfactorily 
elastic, and in fact very little guidance in the shape of 
decided cases or otherwise is available. Certain it is that 
payment of a cheque out of business hours is not in the 
ordinary course of business, neither is the payment of a 
crossed cheque over the counter to a non-banker. 

Nothing is said in Section 60 about acting without 
negligence, and presumably you can be as careless as you 
please, but provided such carelessness is nob so gross as 
to impugn your good faith, you are not put outside the 
pale of Section 60. 

Of course, the forged endorsement must purport to be 
correct in form, and you would not get any help from the 
section if there was a manifest irregularity in the spelling 
or form of endorsement, for it is not in the ordinary course 
of business to pay cheques so endorsed. 

There is another section that may save you if you pay 
against a forged endorsement — ^it is restricted to crossed 
cheques — and that is Section 80. This section requires the 
banker to act in good faith — ^honestly — ^but while it has 
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nothing to say about ordinary course of business, it 
requires the banker to act without negligence. I d.i not 
think that a paying banker can regard Sections 60 and 80 
as alternatiTO protections, in that if he is debarred by his 
conduct from setting up the one, he may be able to profit 
by the other. Section 60 deals with cheques bearing 
forged or unauthorised endorsements; Section SO deals 
with crossed cheques only, and covers order cheques with 
forged or unauthorised endorsements and also bearer 
cheques. If you were unable to set up Section 00 because 
you acted out of the ordinary course of business, you 
would likewise be unable to plead Section 80, because to 
act out of the ordinary course of business would be 
negligence. 

A case in point is Slingsby and Others v. District 
Bank Ltd., [1932] 1 K.B. 644, where a cheque payable to 
“John Prust and Co. per Cumberbiroh and Potts” was 
paid by the drawee bank bearing the endorsement 
“Cumberbiroh and Potts.” It was recognised by the 
court that this endorsement was wrong in form, the 
correct endorsement being “John Prust and Co. per 
Cumberbirch and Potts ” or some form indicating agency. 
Inasmuch as this irregular endorsement was unauthorised, 
the bank was liable because Section 60 only protected 
against 'unauthorised endorsements that were correct in 
form — ^it was out of the ordinary oounse of business to 
pay against an incorrect endorsement. Likewise Section 
80 was of no avail, for to pay on an incorrect endorsement 
was to be precluded from setting up the defence of acting 
without negligence. We shall find presently that there was 
another coTxnt on which the bank was liable in this case. 

We have seen that a banlrer is under manifold duties to 
his customer as regards paying away the latter’s funds ; 
the customer, likewise, when dra-wing up his mandates 
for the payment of moneys in his banker’s hands, is under 
a duty to his banker. , 

Customer’s Responsibility as Drawer. He must take 



264 


PRAOTIOAl, BANKING 


care that he draws his cheques in such a fashion that he 
does not mislead the banker, that no loopholes are left 
for fraudulent manipulation by outside parties ; in other 
words, the banker has a right to have cheques drawn on 
him in an unambiguous and unequivocal manner. 

The House of Lords made this abundantly clear in the 
case of London Joint Stock Bank Ltd. v. Macmillan and 
Arthur, [1918] A.G. 777, where Lord Finlay said — 

“It is beyond dispute that the customer is bound to 
exercise reasonable care in drawing the cheque to 
prevent the banker being misled. If he draws the 
cheque in a manner wliich facilitates fraud, he is guilty 
of a breach of duty as between himself and the banker, 
and he will be responsible to the banker for any loss 
sustained by the banker as a natural and direct con- 
sequence of this breach of duty.” 

Viscount Haldane was to the same effect — 

“The customer contracts reciprocally that in drawing 
his cheques he will draw them in such a form as will 
enable the banker to fulfil his obligations and, therefore, 
in a form which is clear and free from ambiguity. The 
banker, as a mandatory, has a right to insist on having 
his mandate in a form which does not leave room for 
misgiving as to what he is called upon to do." 

The cases where these matters become important are 
whore a material alteration has been made to a cheque. 
Section 64 says that where a material alteration has been 
made to a bill without the assent of all parties liable on it, 
the bill is avoided. Thus, if a cheque is altered after it 
leaves the drawer’s hands, without his permission (apart 
from additions permitted by statute, such as a crossing, 
etc.), he can disown it, and if the banker pays it he cannot 
charge the drawer. This general proposition requires 
modification, however, in the light of what I have just 
said. 
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If the alteration is apparent, then the banker who pays 
the cheque will, of course, have to stand any loss; so 
will he if the alteration is non-apparent, provided that 
the drawer used due care in drawing the document. But 
if the alteration is non-apparent and it can be shovm 
that the drawer, by his carelessness in drawing the cheque, 
made it possible for the cheque to be tampered with, he 
will have to suffer the loss. 

It is a case of two innocent parties suffering loss at the 
hands of a third iiarty, and the rule of law is “that, 
wherever one of two innocent persons must suffer by the 
act of a third, he who has enabled such third person to 
occasion the loss must sustam it ” ( Lichbarrow v. Mason 
(1787), 6 East. 20). 

In the Macmillan case from which I have just quoted, 
a confidential clerk in the employ of a firm obtained the 
signature of one of the pa,rtners to a petty cash cheque 
whereon no amount in words was inserted, but the figures 
2. 0. 0. were written in the appropriate space. The partner 
signed the cheque in this inchoate state and the fraudulent 
clerk thereafter inserted the figure “1” in front of the 
figure “2” and “0” after it, added in the proper space 
“One hundred and twenty pounds” in words, presented 
the cheque at the firm’s banlccrs, obtained the money, 
and bolted. 

The bank was sued by the firm for £118, being the 
difference between the amoimt of the cheque as drawn 
and as paid. 

The lower Courts found for the firm, but the House of 
Lords reversed their decision and established the prin- 
ciple that if a customer is careless in the manner in which 
he draws a cheque, and any subsequent fraudulent dealing 
with the cheque is made directly possible by such want 
of care, then the customer and not the bank must bear 
the loss. They approved what was said in Lewes Sanitary 
Steam Laundry Go. v. Barclay, Sevan and Go., Ltd. (1906), 
11 Com. Oas. 265, regarding a customer’s obligation “to 
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be careful not to facilitate any fraud which, when it has 
been perpetrated is seen to have in fact flowed in natural 
and uninterrupted sequence from the negligent act.” 

It must be remembered that any imauthorised material 
alteration of a cheque is a species of forgery, whether it be 
“raising” the amount thereof or altering the tenor of the 
instrument in any other way. If a banker pays a cheque 
so altered, he, in the absence of contributory negligence, 
as in the Macmillan case, is in very much the same posi- 
tion as if he had paid a cheque whereon the drawer’s 
signature was forged. 

The case of Slingsby v. District Bank, Ltd., mentioned 
previously, is an illustration of the risks a banker runs in 
this connection, risks which in some cases cannot be 
guarded against as the alteration is non-apparent. In the 
case in question a solicitor acting for a body of executors 
prepared a cheque payable to John Trust and Co. — 
a firm of stockbrokers — ^for £5000 and sent it to the four 
executors for their signatures. On receiving it back duly 
signed, he added after the payee’s name — sufficient space 
being available — the words “per Cumberbirch and Potts ” 
— ^the name of his firm. 

Now the cheque on the face of it was a perfectly regular 
instrument; it was in one handwriting save for the 
drawers’ signatures, and the bank paid it on presentation. 
The cheque having been misappropriated by the solicitor, 
the executors sued the drawee bank, having been un- 
successful in an earlier action against the bank that col- 
lected the cheque for an account in which the fraudulent 
solicitor was interested. 

In the lower Court it was held that, apart from the 
irregularity of the endorsement to which I made refer- 
ence, the bank was liable m that it had paid a forged 
instrument in the shape of a materially altered cheque. 
It was suggested for the bank that the leaving of a space 
to the right of the payee’s name, thus facilitating the 
unauthorised insertion of “per Cumberbirch and Potts” 
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was an aot of carelessness on the part of the drawers, 
comparable to the negligence of the partner in the Mao- 
millan case. 

The Judge held that the leaving of such a space was 
not unusual, no one could reasonably be expected to 
anticipate such an alteration, and there was no breach 
of duty on the drawer’s part. This verdict was upheld in 
the Appeal Court, but Lord Justice Scrutton, while 
satisfied that it was not a usual precaution to draw lines 
before or after the name of the payee, significantly hinted 
that if such happenings became frequent it might become 
a usual precaution. 

Closing a Customer’s Account. Lord Atkin’s summary 
of the relationship between banker and customer lays 
it down that a banker must giye a customer reasonable 
notice of his intention to close the account, on the grounds 
that the customer’s cheques may be outstanding for two 
or thi’ee days, and hence time must bo allowed for their 
presentment. 

There are two cases bearing on this point. In Buck- 
ingham V. London and Midland Bank (1895), 12 T.L.R. 70, 
the bank amalgamated the customer’s loan and current 
accounts consequent on the latter giving a second mort- 
gage on the security which the bank considered was 
overvalued in its books. The customer was told that his 
account was closed, despite his protests that cheques and 
bills were outstanding, and these instruments were in 
fact dishonoured when presented. 

The jury found that the com’se of business with the 
customer was to let the current account work indepen- 
dently of the loan account, and that reasonable notice of 
the discontinuance of such course of business was required 
and was in fact not given. 

In Prosperity, Ltd. v. Lloyds Bank, Ltd. (1923), 39 
T.L.R. 372, the bank gave its customer one month’s notice 
to close its account, and an injunction was thereup)on 
sought to restrain the bank from such action on the ground 
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that the company’s ramifications were such that one 
month’s notice was not sufficient. 

The Judge held that in the circumstances the prescribed 
notice was insufficient. He laid it down that a banker 
had the right to close a debit account at any time — 
presumably on the assumption that all banker’s advances 
are repayable on demand — ^but in the case of a credit 
account, reasonable notice must be given, which would 
vary according to the facts of each case. 

You will note that the doctrine enunciated in the latter 
case is an advance on Lord Atkin’s statement of the 
position which only contemplated a sufficient period of 
notice to deal with outstanding commitments, as was 
the issue in the earlier case of Buclcingham v. London 
and Midland Bank, Ltd.j supra. 

If you have an undesirable and obstinate customer who 
will not close his account after the expiration of reason- 
able notice, the only steps you can take are to ensure that 
no more credits are received, and to await the exhaustion 
of his stock of cheque forms. To send him his balance by 
registered post is a course not to be recommended, as 
outstanding cheques may come forward for payment 
subsequently, which, if returned, might involve you in an 
action for wrongful dishonour. 

Receipts on Cheques. There is an increasing practice 
for business customers to embody a form of receipt in 
their cheques ; in some cases it is merely stated that such 
receipt serves as an endorsement, in other cases there is a 
direction to the banker that the receipt must be duly 
completed before payment is made. 

In the first case the unconditional quality of the docu- 
ment is unimpaired and it is, therefore, technically a 
cheque. But as a signature cannot serve the dual function 
of a receipt and an endorsement, it is customary to require 
customers who use such cheques to give an indemnity to 
the drawee banker, providing that he shall be in the same 
position as regards protection under Section 60 , or 
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Section 80, as if tlie instrument were in fact endorsed and 
not merely receipted. 

You must not forget that it is not only the drawer who 
could query the payment of a cheque with the payee’s 
signature forged. The true owner could have a claim 
against you for conversion, and thus the indemnity must 
not only preclude the drawer from objecting to being 
debited with a cheque with a forged discharge, but must 
also make him liable to reimburse you if the true owner 
succeeds against you in an action for conversion. It thus 
follows that such indemnities are only of use if your 
customer is a man of substance. 

As regards the second class of instrument which, by 
reason of the condition embodied therein, is outside the 
category of cheques, and therefore not within the protec- 
tion afforded by Section 60 or Section 80 of the Bills of 
Exchange Act, some measure of relief is given to the 
drawee banker by Section 17 of the Eevenue Act, 1883. 
This, in short, provides that Sections 76 to 82 of the Bills 
of Exchange Act, 1882, shall apply to such documents, 
which, however, remain non-transferable instruments. 

This means that such documents must be crossed, for 
the sections referred to are the crossed cheqire sections 
of the Act, and further, that they must show no evidence 
of having gone outside the payee’s hands. Thus, the 
presence of a further endorsement would presumably 
deprive a paying banker of any protection. 

In practice, bankers prefer not to rest on this section 
of the Revenue Act for protection, but take an indemnity 
which puts them in the same position as if they had 
paid a cheque. 

In paying banker’s drafts — ^that is, drafts dra-wn by 
one branch on head office, or on another branch — ^you are 
protected against forged endorsements by Section 19 of 
the Stamp Act, 1853, in the case of uncrossed drafts, and 
by the Bills of Exchange Act (1882) Amendment Act, 
1932, in the case of crossed drafts. This amending Act 
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applies the provisions of the principal Act as regards 
crossed cheqnes (Sections 76-82) to hanker’s drafts, which 
can now he effectively crossed. 

Payment of Domiciled Bills. In paying bills other than 
cheqnes the banker derives no protection against foz’ged 
endorsements from the Bills of Exchange Act or from 
any other enactment. 

Inasmuch as a banker at whose office a bill is domiciled 
is ordinarily not in a position to check the genuineness of 
an endorsement, this means that a certain amount of 
risk is run in undertaking to pay customers’ acceptances. 

Apart from taking an indemnity from a customer to 
cover the risk, the banker’s only remedy is to adopt the 
suggestion once made by a judge — ^request his customer 
to domicile his acceptances at his business address. 

While, possibly, this is not a coui’se likely to be adopted, 
it must be remembered that the payment of bills is not 
part of the banker’s essential contract with his customer, 
and in the absence of special arrangements, a customer 
has no right to accept bills iiayable at his bankers. Apart 
from the risk of forged endorsements, a banker paying an 
acceptance is safe, provided he pays the bill in due course 
according to Section 59. This means paying without 
knowledge of any defect in the title of the holder. 

The case of Auchieroni and Go. v. Midland Bank Ltd., 
[1928] 2 K.B. 294, is interesting on this point. This firm 
handed a matured bill, domiciled at the Midland Bank, to 
their cashier for the purpose of payment into their bank 
account for collection and credit. The cashier, in fraud 
of his employers, himself presented the bill at the Midland 
Bank, obtained the proceeds and bolted. 

Auchteroni and Co. sued the bank for the amount of the 
bill, alleging negligence and conversion. The charge of 
negligence failed as there was no privity of contract 
between the parties; the Midland Bank was under no 
duty to the plaintiffs. 

As regards conversion, the bill had been properly 
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discharged, the requirements of payment in due course 
under Section 69 having been duly carried out. There 
were no suspicious circumstances suggestive of lack of 
title in the presentation of the bill. The judge suggested 
that if a bill were presented by an office boy, or a tramp, 
inquiries would be indicated— thus getting back to Lord 
Halsbury’s views mentioned previously. 

If you say, what is the degree of respectability below 
which inquiries are requisite, I think the test the Courts 
would apply would be that of reasonableness — ^vnuld the 
circumstances of presentation of the bill arouse suspicion 
in the mind of a reasonable man of ordinary intelligence ? 

I think you will all agree that the position and resi)on- 
sibilities of the paying banker are fairly well defined in 
relation to his customer ; there are, of course, risks inher- 
ent in his function as agent for his customer, just as there 
are risks in other businesses. You will no doubt admit, 
how'ever, that the paying banker has received a reasonable 
amount of protection in the shajDe of Section 60 and 
Section 80, and also in the recognition by the Courts that 
the drawer of a cheque, while enjoying certain rights, is 
under a corresponding duty to be careful in framing his 
orders on his banker. 


10 — (L.2) 24pp. 



CHAPTER X 

COLLECTION OP CHEQUES 

When we come to consider the position of the collecting 
banker we find that there is no finality about his respon- 
sibilities ; there is no certainty that what may be judicially 
regarded as normal to-day may not be branded as irregu- 
lar to-morrow. The people to whom he is accountable 
are not merely his orxstomers, but a great army of true 
owners with whom he has ordinarily no contractual 
relationship. 

The past few years have seen a tightening up of office 
regulations, an outpom-ing of warning circiilars, a whittling 
away of the recognition that a cheque is a transferable 
and negotiable instrument, in a desperate attempt to 
make harder the lot of the evil-doer who uses the bank as 
the medium for collecting stolen cheques. 

While it is well that wo should all be made aware of 
the dangers that beset a receiving cashier, it must not be 
overlooked that this steady stream of domestic instruc- 
tions is encompassing us about with a great cloud of hostile 
witnesses, as was evidenced in the case of Savory and Go. 
V. Lloyds Bank Lid., [1932] 2 K.B. 122. In the House of 
Lords’ hearing of this case it was recognised that although 
a hank’s internal rules might fall short of or exceed what 
the Court might consider to be a hank’s bounden duty, 
yet they afford a valuable oriterion of the risks of which 
a banlc is particularly aware. 

The first step in our study of banldng practice regarding 
the collection of cheques is to distinguish between the 
banker who acts simply and solely as an agent for his 
customer, acquiring no interest in the cheque, and the 
banker who in one way or another becomes a holder for 
value, and possibly a holder in due course, of cheques he 
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handles — cheques which he coliects for himself and not 
for his customer, 

This is no academic distinction, and you will appreciate 
that in some cases a banker will find it advantageous 
to set up as a holder for value, or, better still, as a holder 
in due com’se. Thus, where the transaction has been 
tinged with negligence so that there is not the protecting 
cloak of Section 82 of the Bills of Exchange Act, 1882, 
there is hope if you can show that you have not acted 
as an agent but as a holder for value of the cheque, for 
negligence is then immaterial. 

Conversely, there may be circumstances where it will 
profit you to set up a defence under Section 82 as an agent 
for collection ; for example, where there is a forged en- 
dorsement on the cheque. Eor provided the protective 
elements of Section 82 are present, a forged endorsement 
is immaterial. The presence of such a forgery, however, 
would bo fatal to a defence of holder in due course, 
because there can be no legal holder under a forged 
signature. 

The existence of this alternative defence has been 
recognised time and again by the Com'ts. In A. L. Under- 
wood, Ltd. V. Barclays Batik Ltd., [1924] 1 K.B. 775, the 
bank set up the defence that they were holders for vahie 
of cheques payable to the company, which had been 
passed to the account of the managing director ; in the 
Savory case. Lord Wright, in the Hoixse of Lords, said : 
“The appellants (Lloyds Bank) are not claiming to be 
holders in due course, wliich would raise a different issue 
from the issue under Section 82.” 

Collecting Banker as Holder for Value. There are four 
oases where a banker handles a cheque as a holder for 
value. 

Firstly, and obviously, where he cashes a cheque pay- 
able elsewhere to oblige a customer, in the same manner 
as a friend or tradesman might do. The form your customer 
signs in this connection should make it plain that you 
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are to have recourse against him, not only if the cheque 
is returned unpaid, but also if subsequently lack of title 
— owing to a forgery, for example — compels you to 
reimburse the true owner. 

Of course, your customer’s endorsement serves the 
same purpose, but if this were not on the cheque you might 
have trouble, at a later date, in the absence of any other 
admission of liability, in making him realise that as a 
transferor by delivery he warranted to you the genuineness 
of the cheque in respect of signatures thereon, and could 
be sued by you for breach of such warranty — see Section 
58 (3) — although he could not be sued on the cheque in 
the absence of his signature thereon — see Section 23. 

Secondly, where a customer pays in a cheque and you 
agree expressly or impliedly to let him draw against it 
forthwith before it is cleared, you collect the cheque for 
yourself and not for your customer. This does not cover 
the casual case whei’e you pay against imcleared effects, 
where you know youi- customer to be good for the risk 
involved; there must be some arrangement with him 
that he shall bo allowed to ch’aw right away. 

In A. L. Undenoood, Lid. v. Barclays Bank, supra, 
where the bank set up the defence of holders for value, 
because in a similar action the Bank of Liverpool pleaded 
the protection of Section 82, but were hold to have been 
negligent. Lord Justice Serutton said : “The cases where 
an agent for collection becomes a holder for value must 
turn on an express or implied agreement between bank 
and customer that the latter may draw against the cheques 
before they are cleared.” 

Lord Atkin was to the same effect: “To constitute 
value there must be a contract between banker and cus- 
tomer that the bank will, before receipt of the proceeds, 
honour cheques of the customer drawn against the 
cheques.” 

In Lloyds Bank v. Hornby, reported in The, Financial 
Times of 6th July, 1933, the bank opened an account with 
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a cheque for £250, against which the new customer was 
allowed to draw. The drawer of the cheque stopped pay- 
ment of it and the bank as a holder in due course sued 
him for the amount advanced. 

The drawer sought to bring in Section 82, alleging 
negligence against the bank in that the account was 
opened without a proper hitroduction. The Judge held 
that the point was immaterial (although, in fact, there 
had been no negligence), as the bank was a holder for 
value and Section 82, therefore, had nothing to do with 
the case. 

There are two points of interest to note here. Even- if 
the bank had acted negligently, it would still have suc- 
ceeded, provided the neghgence did not amount to bad 
faith, for it is not a condition of a holder in due oom’se 
that he shall act without neghgence. Further, if the 
drawer had taken the precaution, mentioned in the j)re- 
vious chapter, of crossing the cheque “not negotiable,” 
the bank would only have had the same title as the 
new account-holder, which presumably was a defective 
one, and hence could not have succeeded against the 
drawer. 

Thirdly, if a customer pays in a cheque in specific 
reduction of an advance — ^not in the ordinary course of 
business on an overdrawn account — ^you are not collecting 
for the customer, but for yourself. You have been paid 
a debt by means of a cheque — ^it is yours and not the 
customer’s. 

Lastly, by the Bills of Exchange Act, Section 27 (2), 
it is laid down that “where the holder of a bill has a lien 
on it ... he is deemed to be a holder for value to the 
extent of the sum for which he has a lien.” 

For example, if a cheque originally received by you as 
an agent for collection for your customer’s credit 
is returned unpaid, and the state of your customer’s 
account will not permit debiting such cheque thereto 
without creating an overdraft, you have a lien on the 
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cheq^ue-— it comes into your hands in the ordinary course 
of business as a banker ; according to the above section 
you are endowed with the rights of a holder for value 
of the cheque, which should be debited to a suspense 
account. If this is done, and provided you give all 
necessary parties notice of dishonour, you can sue on the 
cheque in your own name as a holder for value. 

In all these oases where you can show that you gave 
value for a cheque in good faith, you will be able to resist 
a claim by the true owner provided that the cheque is 
not tainted with forgery, that you had no notice of any 
previous dishonour or of any defect in the title of your 
customer — direct notice, not that indecisive Idnd known 
as constructive notice — ^that the cheque was not crossed 
“not negotiable,” was not overdue for the purposes of 
negotiation, and was otherwise regular on the face of it 
m all respects. If it were so crossed, or so overdue, you 
would be dealhig with an instrument possessing none of 
the qualities of negotiability and hence you would be 
accountable to the true owner. 

Bauljer as Collecting Agent and his Duty to his Customer. 
We can now proceed to examine the position of the banker 
as a collecting agent pine and simple. 

Hhstly, as regards the customer for whom he collects 
cheques, he must act with due care and diligence in pre- 
senting the articles for payment, and neglect to use the 
customary and recognised channels may involve Mm in 
liability to his customer if the latter sufiers loss. 

In Forman v. Bank of England (1902), 18 T.L.R. 339, 
a customer paid in a cheque for £500 drawn on a Norwich 
bank, alternatively payable in London — ^the sort of 
cheque you occasionally meet with. The Bank of England 
passed this cheque tlirough the Country Clearing and 
dishonoured on the following day a cheque of their cus- 
tomer drawn in reliance on the clearance of the cheque 
for £600. Evidence was called showing that it was banking 
custom to pass cheques so drawn through the Town 
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Clearing, and damages were accordingly awarded to the 
customer. 

If any cheques presented for payment on behalf of a 
customer are returned unpaid, the collecting banker 
must give his customer due notice of dishonour, in accord- 
ance with the rules laid down on this matter in Section 49 
of the Bills of Exchange Act, 1882. If such notice is not 
given, the customer can successfully object to being 
debited with the unpaid article. 

Where cheques are returned to a collecting banlcer for 
confirmation of endorsement, or other cause to which he 
can attend without troubling his customer, notice of dis- 
honour should, nevertheless, be duly sent to the latter. 
If this were not done and the cheque on representation 
comes back a second time with a more ominous marking 
for example, the customer could rightly say that, not 
having received notice of dishonour in the first instance, 
he was entitled to treat the cheque as paid. 

Wliere a customer pays in a cheque drawn on the same 
bank and branch, the banker can legally hold it over until 
the close of business on the following day. This would in 
most eases be an arbitrary proceeding, and in practice 
such cheques are paid or retm-ned by the close of business 
on the day of payment in. Of course, if the customer at 
the time of tendering such a cheque for his credit, asks for 
and is given a decisive and afifinnative answer, the cheque 
will have to be treated as paid. 

Collecting Banker’s Duty to Third Parties. So much for 
the collecting banker’s duty towards his customer. What 
of his responsibility towards third parties? Such respon- 
sibility arises out of the legal doctrine of conversion and 
all its implications. 

Conversion has been defined as follows — 

“Any person who, however irmocently, obtains posses- 
sion of goods the property of another who has fraudulently 
been deprived of the possession of them and disposes of 
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them, whether for his own benefit or that of another 
person, is guilty of a conversion.” 

It is wrongful interference with another person’s 
property, inconsistent with the owner’s right of possession. 
It is no defence to say that there was no intent to deprive 
the rightful owner of dominion over his goods, or that you 
were merely acting in all innocence as an agent for another 
party. 

Now, if you apply this doctrine to the hanker acting 
as a collecting agent, it follows that every time he handles 
a stolen cheque for his customer, a cheque to which the 
latter has no right, he is guilty of conversion. In the 
Savory case, Lord Wright said: “It was also conceded 
by the appellants (Lloyds Bank) that what they did 
constituted a conversion by them of the cheques for which 
the appellants in the absence of special defences were 
liable in damages.” 

The damages for conversion of a negotiable instrument 
are its face value, and you will perceive that, if every 
time you collected a stolen cheque for yom customer, you 
were to be liable for such conversion, the collection of 
cheques would be a costly part of your business. In like 
manner as the Legislature recognised that a paying 
banker requires some protection from liabihty in paying 
cheques with forged endorsements, so has it admitted in 
Section 82 of the Bills of Exchange Act, 1882, that a 
collecting banker is entitled to some consideration when 
he converts a cheque paid in for collection. 

You should realise, firstly, that Section 82 does not 
say that in certain oiroumstances a bank shall not be 
guilty of conversion, but that he shall not be liable for 
such a tort ; secondly, the protection is, as we shall see, 
severely restricted and conditioned. 

In view of the judgments based on interpretations of 
Section 82, judgments which often appear to bear hardly on 
the banker, there is an idea among some bank people that 
Section 82 is a sort of perpetual bugbear to a collecting 
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banker, an irksome restriction placed on his banking 
activities. As a matter of fact, the reverse is the case. 
It is a concession, a protection, for, in the absence of 
Section 82, a banker would, have no defence whatsoever to 
a claim for damages for conversion of every stolen cheque 
he happened to collect. As was said in the Savory case : 
“Section 82 is, therefore, not the imposition of a new 
burden or duty on the collecting bank, but is a concession 
affording him the means of avoiding a liability in con- 
version to which otherwise there would be no defence.” 

Let us see what are the cojiditions attaching to this 
protection against liability for conversion. 

.Reference to Section 82 will remind you that the pro- 
tection is only given in respect of crossed cheques. Other 
types of document, like orders for payment with receipt 
attached, and banker’s drafts and dividend warrants, are 
only brought within the anrhit of Section 82 by other 
statutes or sections. 

Cheques must be crossed before they come into the 
banker’s hands. This was the interpretation of the Appeal 
Court in the Gordon case, duly confiiined by the House of 
Lords, and is the reason why customers are asked to cross 
all cheques before handiirg them in for collection. Do not 
forget that branding your crossmg stamp on a cheque has 
no retrospective quality, and if you collect an uncrossed 
cheque to which your customer has no title, or a defective 
title, Section 82 will not avail you, even if all the other 
quahfying conditions have been observed. 

Meaning oS “ Customer.” Duly crossed cheques are 
only protected in their collection if handled for a customer. 
The term “customer” has had a chequered history. The 
word itself would suggest “custom,” some sort of con- 
tinuity and course of businesB, shutting out an isolated 
and first transaction with a new account-holder. 

This was the notion adopted in the case of Matthew's v. 
Williams, Brown and Go (1894), 10 T.L.R. 386, where the 
Divisional Court held that the word “customer” involves 
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uae and habit and that one tranHaction does not make 
a customer. But even if you could establish some sort of 
contimdty, if jmu were in the habit of collecting cheques 
for a party, he was not a customer unless he had an 
accoimt with you. 

Til Gnat \VeslGr)i. Raihoai/ \ . London, and County BanJc, 
[1901] A.C!. 414-, a Poor Law overseer fraudulently ob- 
tained a cheque from the plaintiffs for the poor rate. The 
cheque u'as crossed “not negotiable ” and the local branch 
ol the defendant hank cashed it for the overseei', who had 
no sort of account wliatever with the bank, but had been 
in the habit of encashing rates cheques there for several 
years past. 

In the Court of first instance judginent was given for the 
bank on the ground that it was protected by Section 82, 
inasmuch as it rtao.ived jiayinent of the cheque in good 
fuitli and without negligence for the overseer, who was a 
cuRtomer within t.he meaning of the section. 

This judgment was confirmed in the Court of Appeal, 
and it is a little diflicidt for a, layman to follow the reasons 
for the decision, as, apart from other matters, the cheque 
was exchanged for cash forthwith, and the bank became 
a holder for value, but not a holder in due course in view 
of the “not negotiable” crossing. 

In the House of Lords the decision was reversed. It was 
held that the bank, as holder for value of the cheque, 
could not succeed in view of the “not negotiable ” crossmg ; 
iSection 82 did not help, as the bank was receiving pay- 
ment for itself, and in any case the overseer was not a 
customer. It was said on this point: “It is true that 
there is no definition of customer in the Act, but it is a well- 
Imown expression, and I think that there must be some sort 
of account, either a deposit or a current account, or some 
similar relation to make a man a customer of a banker.” 

Although one of the other Law Lords said that “it is 
not necessary to say that the keeping of an ordinary 
banking account is essential to constitute a person a 
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customer of a bank,” and went on to suggest that Ike 
liabitual receipt of cheques for collection from a person 
having no account with a bank, and tlio payment over 
of the proceeds after clearance, would constitute such 
]iarty a customer, I imagine that in banking circles, at 
any rate, the term is confined to a person who keeps an 
account — not necessarily a current account — with a bank. 

Up to ] 914. then, the doctrine, of a customer was tliis : 
There must be some .sort of an account opened, but tlie 
initial transaction in opening it did not .set up the relation 
of banker and customer — tliex’c had to bo some measure 
of continuity and custom. 

But, in 1914, it was held in the case of Ladbroke v. 
Todd (1914), 30 T.L.B. 433, that “The relation of banker 
and customer begins as soon as the first cheque is paid in 
and accepted for collection and not merely when it is 
paid.” This view was also takexi in Commissioners of 
Taxation v. English Scottish and Australian Bank, when 
Lord .Dunedin said: “The word ‘customer’ signifies a 
relationship in which duration is not of the essence.” 

So directly you open an account and accept the cliecpie 
for collection the relationship of hanker and customer is 
set up. But reraemher that the device of opening a short 
account or crediting an item to “sundry ixersons ” account 
will not give you protection by investing ilio i)arty for 
whom you are collecting with the status of a customer. 

In the appeal hearing of the Savory case, a new issue 
was raised by Lord Justice .Lawrence. He expressed 
doubt as to whether an account holder iiaying in at one 
branch for the credit of his account at another branch 
was a customer within the meaning of yection 82. For- 
tunately, this was not part of the binding judgment, but 
rather an obiter dictum — ^something said by the way — 
and the fact that the House of Lords ignored the point 
suggests that it u'as not taken seriously. 

We have seen then that the preliminary conditions for 
protection under Section 82 are, that the article collected 
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must be a crossed cheque and that the party for whom it 
is collected must be a customer. 

These matters do not give a banlcer great concern ; after 
all, there is some finality about the terms in question, and 
while there is no statutory definition of a customer, it is 
possible to piece together a fairly comprehensive and 
workable conception of the term from decided oases. 

But when we come to consider the next protective ele- 
ment in Section 82— acting without negligence — ^we find 
that not only is there no statutory guidance as to what 
constitutes negligence, but that we cannot deduce from 
the leading cases a worldng definition which will serve 
once for all as a guide to our footsteps. 

Negligence within Section 82. The legal history of negli- 
gence in relation to Section 82 reveals a doctrine that is 
ever shifting in its implications, that is ever expanding 
in its scope as new circumstances arise, so that jmu cannot 
be certain, if you are concerned with the collection of a 
stolen cheque in circumstances that have never been 
examined by the Courts before, that you will not find 
your conduct branded as negligent. 

Inasmuch as a hanker ordinarily is only under a duty 
to his own customer, it might be thought that he cannot 
be charged with negligence to the true owner — a total 
stj-anger — in view of the legal maxim that there can l)e no 
negligence unless there is a duty to be careful. 

The answer is that the duty is purely a statutory one 
imposed on the banker by Section 82 in favour of the true 
owner. “There is no dufc}'’ at common law on the collect- 
ing hanker to exercise care ; the duty is entirely created 
by the Act ” {Lloyds Bank v. Chartered Bank of India, 
[1929] 1 K.B. 40). 

There have been judicial expositions of the term “negli- 
gence,” but of necessity they are couched in ivide terms, 
and can hardly he regarded as working principles. 

For exam])lc, in TF. Wallbank and Go., Ltd. v. West- 
minster Bank, Ltd. (1924), the term was defined as 
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follows : “Negligence is the doing of that which a 
reasonable man, under all the circumstances of the par- 
ticular case in which he is acting, would not do, or the 
failure to do something which a reasonable man under 
those circumstances would do.” 

Again, it has been said that “the test of negligence is 
whether the transaction of paying in any given cheque, 
coupled with antecedent and present circumstances, was 
so out of the ordinary course that it ought to have aroused 
doubts in the banker’s mind and caused him to make 
inquiry.” 

You will see from this dictiim that the essence of 
negligence is not necessarily the collection of the cheque, 
but the absence of inquiry where it is reasonably called 
for. In A. L. Underwood, Ltd. v. JBanh of Liverpool and 
Martins Ltd. (1924), 40 T.L.R. 302, stress was laid on 
the fact that the managing director of the company 
might conceivably have been acting in the interests of the 
company in placing cheques payable to it to his private 
account, but no inquiries as to the propriety of his conduct 
u'ere made, and this neglect was fatal to the bank’s case. 

Here is a case where inquiries were in fact made whore 
the circumstances were suspicious but the Court held that 
such inquiries were not sufficiently thorough. In Motor 
Traders Guarantee Corporation Lid. v. Midland Bank Ltd., 
[1937] 4 All E.E. 90, a motor trader paid into his account 
a crossed cheque drawn by the plaintilfs payable to 
W. & Go. The cashier queried the transaction but was 
given a plausible explanation and accepted the cheque 
for collection. The bank’s regulations required such trans- 
actions to be dealt with by the manager and not by a 
cashier, which was not done in this case. The customer’s 
banidng history was not good — many of his cheques 
having been dishonoured. It was held that a breach of 
the bank’s regulations was not conclusive proof tha.t 
insufficient inquiry had been made but that, in view of 
the customer’s past history, the bank should have made 
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further inquiry. Judgment was accordingly given for the 
plaintiffs. 

In SUngsby and, Others v. cstminster Bank Ltd., [1931] 
1 K.B. 173, one of the cases concerned the collection of 
an interest warrant payable to “M. B. Slingshy A/c 
H. lurnor dec’d.” for the private account of the solicitor 
to the estate. The manager made inquires as to the 
transaction, and it was explained to him that the warrant 
was being utilised in repayment of an advance made by 
the solicitor to Mrs. Slingshy in anticipation of this 
interest payment. 

The judge said; “The question was whether a reason- 
ably competent and careful bank official would have 
been satisfied with the ansrvers he received or would have 
pursued the matter further.” He considered that satis- 
factory answers were received, and quoted with approval 
the dictum of another judge, that bank officials could not 
be expected to act as amateur detectives. 

It is possible, despite the absence of a definition of 
“without negligence,” to establish certain xmopositions 
as a result of decided cases that will serve as some sort of 
practical guide in the collection of cheques. 

Firstly, it is negligence to collect a cheque on which 
there is an irregular endorsement. The arrangement 
made at branches for ensuring that all cheques remitted 
for collection are properly endoi-sed ate jiot only desigjied 
to avoid the labour involved in the return of oheqires for 
ixTCgular endorsements, but also to ensure that the pro- 
tection of Section 82 is not forfeited on account of failure 
to detect an irregular endorsement. 

In Bavins Juiir. and Sims v. Londonwnd SoufJi Western 
Bank, [1900] 1 Q.B. 270, a conditional form of cheque 
was collected for a thief and the endorsement thereon was 
irrognlar. The Court of Appeal held that the hank had 
been guilty of negligenco in not detecting that the en- 
dorsement and receipt wore in a different name from that 
of the payee, 
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New Customers. Secondly, omission to establish the bona 
fides of an account holder, to take reasonable precautions 
to ensure that you are dealing with a reputable i)erson , 'will 
be accounted to you as negligence. 

There is a whole string of decided cases on this point, 
and, apart from the desirability of knowing something 
about the man to whom you propose to entrust a cheque 
book, all banks to-day make it a i-uie, to which there is 
no exception, to require a satisfactory introduction or a 
reliable reference for all irersons proposing to oi)en current 
accounts ; otherwise there will be no help from ycction 82 
if the customer passes through bis account cheques to 
which he has no title. 

In the case of Ladbrohe v. Todd (1914), 30 T.L.R. 433, 
the John Bull Bank opened an account uith a person 
who had stolen from a letter-box a cheqire drawn by a 
bookmaker to settle a client’s winnings. The thief was 
not introduced, nor did the bank ask for any references. 
The cheque was paid in to open the account, quick clear- 
ance was requested and obtained, followed by withdrawal 
of the money and disappearance of the thief. 

The drawer took an assignment of his client’s — the 
payee’s — -rights in the cheque and sued the hank, which 
was held to have been negligent in not taking reasonable 
precautions to safeguard the interest of persons who 
might be the true owners of the cheque — in other words 
in opening an account with a total stranger. 

This was a case of total lack of introduction and there 
are others equally fatal to hankers, where references 
have been given but have not been properly verified. 
If a new account holder gives you the name of a total 
stranger as referee, you have not done all that should be 
done unless you take steps to find out if the referee is a 
fit and proper person to vouch for your new customer’s 
respectability. It is a tedious and sometimes an awkward 
matter duly to prosecute these inquiries, but if you omit to 
do so it is at the risk of being held to have been negligent. 
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In Guardians of 8t. John's Hampstead v. Barclays 
Bank Ltd. (1923), 39 T.L.R. 229, a party opened a current 
account and was asked for a reference as he was unlmown 
to the banlr. He gave the name of a total stranger, and 
the rej>ly from this gentleman as to the new customer’s 
suitability as an account holder was eminently satis- 
factory — and, not unnaturally, for the customer had 
concocted and forged ])is own reference. No steps were 
taken to check the reference given, and this was one of the 
counts on which tlie bank was held to have been negligent. 

An earlier case (Harding v. London Joint Stock Bank, 
Ltd. (1914) ) concerned a new aceoxint-holder who was 
introduced by airother elastomer of the bank. He opened 
an account with a cheque payable to his employer, which 
he had stolen. Ho was asked to got written coninmation 
of his right to deal witli tlie cheque, which he duly fur- 
nished, having forged the authority in question himself. 
It was hold that furiher inqidry was necessary as the 
alleged authority indicated that the new customer was 
an employee of the payee, and the bank had to pay. 

Incidentally, banldng evidence was given to the effect 
that where an account was opened with a cheque payable 
to a third party, confirmation by such party was usually 
obtained, notwithstanding that the new customer was 
personally introduced. 

No one will cavil, I imagine, at the insistence of the 
Courts that the true owner of a stolen cheque is not to be 
deprived of his remedy against the bank w'ho collected 
it, if the latter has not troubled to satisfy himself that 
the party who paid it in is a respectable and reputable 
person. The Savory case, however, has stretched this 
doctrine considerably hirther in two directions. 

The House of Lords in that case confirmed that if you 
know a man is an employee you must, under pain of 
being held negligent, ascertain who is bis employer, in 
order that you shall be in a position to challenge any deal- 
ings by the customer with his employer’s cheques. Until 
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this decision, a banker had, as a matter of expediency, 
endeavoured to get hold of this and any other relevant 
information for his private records; where possible, a 
reference from the new customer’s employers would be 
suggested, but there had been no recognition of any duty 
in this connection. 

The essence of the Savory case was that a stockbroker’s 
clerk, known to be such and introduced by another 
customer, paid in to his account cheques drawn by his 
firm which he had stolen. The bank were aware of his 
occupation, but ignorant of his employers. 

Lord Wright said of this feature: “Where the new 
customer is employed in some position which involves 
his handling and having the opportunity of stealing his 
employer’s cheques, bankers fail to take adequate pre- 
cautions if they do not ask the name of his employers ; 
this is especially true of a stockbroker’s clerk ; it may be 
different in the case of an employee whose work does not 
involve such opportunities, as, for instance, a technical 
employee in a factory.” 

He went on to distinguish between information as to a 
customer’s respectability and standing, and information 
as to his employers. “A reference or introduction merely 
speaks to the general reputation of the man ; knowledge 
of who are his employers is aimed at an entirely different 
purpose — that is, to arm the bank against a known even 
if problematical risk ; it is, unfortunately, common knoAV- 
ledge that persons of respectability, well introduced, may 
still commit fraud.” 

In the earlier case of Lloyds Banh v. Chartered Bank 
of India, [1929] 1 K.B. 40, the same point had been 
made — “It is very important to maintain safeguards 
against employees dealing with their masters’ property 
without authority.” 

Whatever we may think of the reasonableness of these 
new requirements, we must understand that, as the law 
now stands, ignorance as to a customer’s employers will 
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be a bar to protection under Section 82 if cheques drawn 
by or payable to such employers are collected for the 
customer in circumstances where he has no title to them. 
Pi’esumably this will mean keeping track on a customer’s 
change of employer. 

Then a more startling rule, and one likely to lead to 
trouble, was enunciated in the Savory case in connection 
with the frauds perpetrated by the second stockbroker’s 
clerk. This party used his wife’s account for collecting 
cheques drawn by his employers. The bank knew nothing 
of the lady’s husband or his occupation, and the finding 
of the Court of Appeal was confirmed — namety, that it 
was negligence on the bank’s part not to have made in- 
quiries as to the occupation and employer, if any, of the 
lady customer’s husband, inasmuch as the affairs of 
husband and wife are usually mutual. In fact, Lord 
Justice Scrutton, in the Appeal Court, said that if there 
was no need to inquire about the husband, accounts in the 
names of the wives of dishonest clerks would become as 
popular as they appear to be in the case of fraudulent 
banlmupts. 

I can imagine cases where inquiries of a salaried man, 
about to open an account, concerning his employers might 
provoke discord at the initial stages of banking relation- 
ship ; much more, therefore, can I visualise trouble and 
the possible loss of a potentially valuable account if a 
married woman is to be catechised as to her husband’s mode 
of livelihood and the people who provide him with his 
bread and butter. 

Possibly a manager trained in Avatching customers’ 
reactions to leading questions might postpone the piquant 
situation until such time as the husband or Avife paid in 
third party cheques. In such a case failure to inquire 
would place you right outside the pale of Section 82. 

One further cautionary word before we leave the subject 
of refer eirces. If a deposit, or indeed a home safe account, 
is used for the purpose of the collection of cheques, or if 
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a depositor subsequently opens a current account, circum- 
stances may demand the making of inquiries as to his 
respectability as in the case of a new customer opening 
a current account. The fact that it is not customary to 
ask for an introduction or references in the case of a 
deposit account will not excuse such formality in the 
above circumstances. 

Thirdly, the collection of cheques payable to third 
parties may, in certain circumstances, prevent you from 
getting protection under Section 82 on the grounds of 
negligence. First of all, let me stress the fact that there 
is nothing statutory or otherwise that says that crediting 
a cheque payable to “A” to “B’s” account is a matter 
that calls for inquiry, and to suggest otherwise is to strike 
at the very roots of negotiability. Furthermore, a cheque 
payable to “A” and crossed “Not negotiable” may 
safely be collected for “B’s” accomit, provided you are 
not aware of any fiduciary relationship between the two 
parties. The words “Not negotiable” are addressed neither 
to the paying nor collecting banker as such, but, as 
I have mentioned before, constitute a warning to any 
one who proposes to take the cheque as a holder. 

But there are certain cases where the crediting of third 
party cheques is fraught with risk. For example, where 
a cheque is crossed “A/c payee” or “A/c X.Y.” there is a 
clear indication that the drawer or the payee has desig- 
nated a particular account to which the cheque shall be 
credited. Such additions to a crossing find no mention in 
the Bills of Exchange Act, yet disregard of such markings 
may involve you in liability simply and solely on the 
groimds of negligence. It matters not if the cheque is 
payable to order or to bearer — ^the addition to the crossing 
must not be ignored by the collecting banker {Bouse 
Property Company of Lmidon, Ltd. v. London County 
and Westminster Bank, Ltd. (1916), 31 T.L.R. 479). • 

Again, if an employee places a cheque payable to his 
employer to his private account, or if an official of a 
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company liliewise deals with a cheque payable to a 
company, or if an agent similarly uses a cheque payable 
to his principal, a bank will get no relief from liability if 
the employee, the official, or the agent has in fact mis- 
appropriated the cheque, and the bank knew, or should 
have known, of the fiduciary capacity m which its customer 
stood. 

Collection of Cheques Payable to Company. The 

decided cases which go to demonstrate this liability 
form a melancholy tale, and perhaps the most frequent 
example is the director of the so-called “one-man'" com- 
liany, who wilfully or in ignorance of the essential dis- 
tinction between himself and the separate entity, the 
company, puts to his own account cheques payable to 
the latter. 

The cases af A. L. Underwood, Ltd. v. Bank of Liver- 
pool and Martins, Ltd. and the same v. Barclays Bank, 
Ltd., [1924] 1 K.B. 775, to be found in the third volume 
of Legal Decision, s Affecting Bankers, may be read with 
profit in this connection. 

It may be asked; is a hank put on inquiry where a 
cheque payable to a limited company, and duly endorsed 
by it, is tendered for the credit of another account, either 
of an individual or a company 1 I mentioned just now 
that a cheque payable to “A” may safely be collected 
for “B,“ but where the payee is a limited company a 
practice has grown up of querying such a transaction. 

Strictly speaking, there appears to be no good reason 
for drawing such a distinction, save that limited companies 
usually find a home for all cheques payable to them in 
their own accounts. 

In London and Montrose Shipbuilding Company, Ltd. 
V. Barclays Bank, Ltd. (1926), 31 Com. Gas., it was held 
in the lower Court that a company’s cheque could be 
placed to the account of a third party without risk in the 
absence of circumstances that would indicate fraud, and 
the judge held that to draw the above-mentioned 
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distinction between an individual and a limited company, 
with the attendant necessity for inquiry, was putting the 
matter impossibly high. It is time that the verdict in 
favour of the bank was reversed on appeal, but this was 
presumably because the cheque payable to the plaintiff 
company wms paid into the account of another company, 
with which the director of the first company was closely 
connected. 

But “the only prudent course is for bankers to refuse 
to accept without inquiry or special instructions cheques 
made payable to companies for accounts other than those 
of the payee” — ^tliis was the view of Mr. Goddard, K.C. 
(now Lord Goddard, C.J.), based on the fact that “in 
Savory v. Lloyds Bank, .... all the banking witnesses 
stated that it was now the recognised practice to refuse 
acceptance of a cheque payable to a limited company for 
the credit of an individual’s account without inquiry,” 
and that this “is now proved to be the practice of bankers.” 

In like manner it will be negligence on tlie part of a 
bank to place cheques payable to a firm to the private 
account of one of the partners in the firm, without prose- 
cuting inquiries and getting a reasonable answer as to 
the regularity of the transaction. 

Collection of Cheques drawn by Company. Then there 
is a further type of questionable transaction, not always 
so easy to detect — where tlfird party cheques, drawn by 
an employer, a company, or a principal, are paid into an 
account of an employee, an ofificial, or an agent. All such 
cases cry out for inquiry and you abstain from such 
inquiry at your peril. 

The case of Souchette, Ltd, v. London County West- 
minster and Parr’s Bank, Ltd. (1920), 36 T.L.R. 195, is 
illustrative of this point. Here a customer, who was 
managing director and secretary of a limited company, 
paid into his private account cheques drawn by the 
company payable to the order of one of its creditors. 
The bank knew of the relationship in which their customer 
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stood to tile company, but made no inquiries as to why 
cheques of this description, payable to a third party, 
were being thus used, and were held to have been 
negligent. 

Those of you who may read tliis case in the third volume 
of Legal Decisions Avill find that the Court drew a sharp 
distinction between such “order” cheques and cheques 
payable to the same payee or bearer. It was suggested 
that this latter type of cheque might have been drawn 
by the company for book-keeping convenience, but I 
submit that in such a case the cheques should have been 
paid into the company’s own account, as is done frequently 
with wages cheques — cash having been taken out of the 
company’s cash box and the cheque substituted. 

The Savory case, to which I have had so often to refer, 
is a similar example of the wrongful use by an employee 
of a principal of cheques drawn by such principal payable 
to a third party, and you should remember that this was 
the essence of the case against the bank — ^the dealing 
with an employee who was misappropriating his em- 
ployer’s cheques. There were incidental matters, such as 
the bank’s lack of knowledge of its fraudulent customer’s 
occupation, aheady referred to, and the matter of the 
branch credit system, to which I shall refer presently. 

In Carpenters Company v. British Mutual Banking Co. 
Ltd. (1937), 63 T.L.R. 276, the bank was acting both as 
collecting and paying banker. The plaintiff’s secretary 
paid into his account at the defendant bank cheques 
drawn by his employers on the same banldng office and 
payable in some cases to sundry creditors of the company 
and in other cases to fictitious persons. An action for 
conversion was brought by the plaintiffs and the defendant 
bank pleaded that the cheques had been duly paid and 
were covered by the relevant sections of the Bills of 
Exchange Act 1882 and the Stamp Act 1863. In addition 
to setting up as paying bankers duly protected by the 
BiUs of Exchange Act, the defendants claimed as coUeotiog 
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bankers tbe protection of Section 82 of the same Act. In 
the Court of First Instance, judgment was given for the 
defendant bank on the footing that it bad paid the 
cheques in due course being protected by Section 60. It 
was held that the bank’s negligence did not mean that it 
had not acted in the ordinary course of business. On 
appeal, however, the decision was reversed and it was held 
that the bank had converted the cheques in its capacity 
as collecting agent and, having acted neghgently, was not 
entitled to the protection of Section 82. The protection 
of Section 60 in its function as paying banker did not 
relieve the defendant banlc from liability as collecting 
agent. It was also held that the Stamp Act, 1853, is 
imphedly repealed by Section 60 of the Bills of Exchange 
Act. 

Then, occasionally, the question crops up of a cheque 
di’awn by a partner in a firm, in accordance with authority 
given, payable to himself, being paid in to such partner’s 
private account. According to the decision in Backhouse 
V. Charlton such a transaction need not excite suspicion, 
possibly on the ground that it may well represent repay- 
ment of a loan to the firm, or a share of partnership 
profits. I suggest, however, that the amount of the cheque 
and knowledge of the partner concerned would influence 
a banker in his attitude towards such a transaction. 

But there is one case which would cry aloud for inquiry 
— ^where a partner pays into his overdrawn account such 
a cheque, as a result of pressure on the bank’s part for 
liquidation of his indebtedness. 

Abnormal Operations on an Account. Fourthly, opera- 
tions of an abnormal character on an account of a kind 
that should reasonably provoke comment, will be regarded 
as evidence of negligence if they pass unnoticed. You will 
notice that this is gdtting away from the idea of negligence 
in connection with a particular cheque and is spreading 
the banker’s risk over the whole course of the aocormt. 

I do not recall any one case which was decided against 
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a bank solely on this ground, but in several instances it 
has been a feature sulficiently marked to come under 
judicial notice in the shape of an analysis of an account 
as regards the amount of the several cheques collected 
and the period of time over whieh they "were collected. 

Thus, in Crumplin v. London Joint Stock Bank and 
Morison v. London County and Westminster Bank, both 
to he found in Volume 3 of Legal Decisions Affecting 
Bankers, the Court considered in connection 'with the 
charge of negligence the size of the cheques paid in, in- 
creases in the amomits thereof, and the period involved. 
In the latter case there was a progressive increase in the 
sums paid into the private account of Morison ’s managing 
clerk, but Lord Pleading held that such increases were 
consistent with a possible increase in the managing clerk’s 
salary or commission. 

In Commissioners of Taxation v. English Scottish ami 
Atisbralian Bank, the Privy Council saw nothing to excite 
comment in the opening of an account with a small sum 
in notes, followed by the payment in next day of a 
large cheque; in Guardians of St. John, Hampstead v. 
Barclays Bank, Ltd., however, the same feature of the 
opening of an account with a small sum one day and the 
lodgment of a large cheque for collection the next day 
was one of the incidents rvhioh led the Court to find 
negligence against the bank. 

Sir John Paget seems to incline to the view taken in the 
latter case, but in practice it is quite conceivable that a 
now customer would open an account vdth a nominal 
sum, explaining that a big cheque was following — ^this 
was what happened in the Guardians case — and it is a 
little difficult to see anything to arouse suspicion in these 
circumstances alone. 

I suggest that a greater danger lies in shutting one’s 
eyes to transactions on an account incompatible with your 
customer’s Imown circumstances in hfe. An inflated 
credit turnover on a clerk’s accoimt, for instance, or on 
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the account of a man known to be in a Binall way of 
business, is a matter for judicious inquiry. This is one 
of the reasons why a branch manager, or a senior offi- 
cial, likes to scrutinise periodically cheques paid in for 
collection. 

In Lloyds Bank, Ltd. v. Chartered Bank of India, [1929] 
1 K.B. 40, a clerk of the plaintiff banli fed his account at 
the defendant bank with bank drafts drawn in fraud of 
Lloyds Bank, immediately di'awing the money out by 
payments to stockbrokers. It was held that the absence 
of inquiry as to the source of such large amounts — sums 
incompatible with salary — coupled with the fact that the 
account was generally in low water, was negligence on 
the part of the Chartered Bank. 

In the Savory case, in the Court of Appeal, Lord Justice 
Serutton significantly hinted that there was a further 
element of negligence in the lack of inquiry as to the size 
of the operations on the account. He said : “The nature 
of the account seems to me suspicioiis. Perkins they knew 
to be a stockbroker’s clerk. Into his account were paid 
once, twice, or tlirice a month sums considerable for the 
size of the account, amounting in one year to over 
£ 1000 .” 

While there is nothing to suggest that failure to query 
abnormal operations on an account will in itself fix a 
bank with negligence, it is very probable that any such 
laxity will be a contributory feature in any conversion 
action. 

Lastly, it is no good to plead exigencies of business in 
excuse when faced with a charge of negligence. 

In CrumpUnY. London Joint Stock Bank, Ltd. (1913), 
the novel plea was raised that the cheques in dispute 
did not come under the manager’s notice, and that the 
clerks who handled them could not be expected to know 
all about the Bills of Exchange Act. Possibly this was 
in the days before head office circulars and the activities 
of the Institute of Bankers had remedied any disparity 

II— (L.z) 
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in knowledge between managers on the one band and 
mere cashiers on the other, but at any rate the plea found 
no favour with the Court. The judicial attitude has always 
been that, if you set out to do banldng business, you must 
employ competent officers and devise an adequate system 
for the efficient conduct of such business. 

In this connection the attitude of the Courts in the 
Savory case towards the branch credit system is hlu- 
minating. You will remember that in this case the cheques 
concerned were paid in at a City office for the credit of 
accounts in the country. The City office was aware that 
the cheques paid in were drawn by a firm of stockbrokers, 
but were unaware that they were going to the account of 
a stockbroker’s clerk. 

The country branches which received the credits knew 
that the cheques were going to the account of a stock- 
broker’s clerk, but did not Imow that the credits com- 
prised cheques drawn by a stookbrokiug firm. All the 
information necessary to nip the fi’aud in the bud was in 
the bank’s hands, but it was so divided as to be entirely 
useless. 

The Court, however, refused to consider these circum- 
stances as mitigating, and dealt with the case as if the 
cheques wore paid in at the branch where the acoormt 
was kept. ■ “The appellants’ liability must be determined 
altogether apart from the working of their system. From 
that system as such, in its every detail their own handi- 
work, they can claim no protection whatever.” 

Consequently, arrangements are now in force whereby 
third party cheques paid in under the branch credit 
system are passed on to the branch where the account 
is kept in all cases where the receiving branch is not 
entirely satisfied as to the bona fides of the transaction. 

Contributory Negligence as a Defence. In conclusion, 
there is little hope of relief in the direction of contributory 
negligence, or in pleading that you were lulled to sleep 
by the true owner’s conduct. In Morison v. London 
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County and Westminster Bank, Ltd., the banlc succeeded 
in the case of certain converted cheques, not on the ground 
that Morison was guilty of contributory negligence in 
failing to detect his managing clerk’s irregularities, but 
on the groimd of ratification in that he knew of the 
defalcations but was content to forgive the delinquent 
and continue him in his employment. The ciroumstanceB 
here were so peculiar, however, that the doctrine of rati- 
fication hardly enters into our consideration. 

The true owner of a cheque may facilitate its theft and 
conversion by his lack of care, but the duty of the collect- 
ing banker towards the true owner is not reciprocal as 
it is between the drawee banker and the drawer. The 
true owner oamiot have contributory negligence alleged 
against him by a collecting banker, for negligence impMes 
a duty and neglect thereof, and the true owner owes no 
duty to the banker. Conversely, the true owner can allege 
negligence against the collecting banker, for the latter is 
under a duty — a statutory one thrust on him by Section 
82 — to be careful m handling other people’s cheques. 

Analogous Instraments. A banker in these days has 
the job of collecting a variety of instruments in addition 
to cheques, and his protection from liability for conversion 
in so doing depends on the class of article he is dealing 
with. 

Banker’s drafts can now be regarded for the purposes of 
collection exactly like cheques, for the Bills of Exchange 
Act (1882) Amendment Act, 1932, provides that Sections 
76-82 of the principal Act shall apply to such instruments. 

Orders on a banker with receipt attached, referred to m 
an earlier chapter, and warrants on the Paymaster 
General are, by Section 17 of the Revenue Act, 1883, 
brought within the scope of the crossed cheque sections 
of the Bills of Exchange Act, 1882 ; but, as far as I can 
see, the only purpose such provision serves is to protect 
you against collecting them for a party who has forged 
the payee’s signature and is holding himself out to be the 
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payee. If they bear evidence of transfer — ^for example, 
if you collect for anyone other than the ostensible payee — 
you are without protection. 

Then orders on other Government Departments and 
Post Office money orders are frequently paid in for collec- 
tion. There is no protection in dealing with such docu- 
ments, and hence you should not be without knowledge 
of the person tendering them for collection. 

Dividend warrants are brought within tho protection 
of Section 82 by Section 95 of the Bills of Exchange Act, 
1882, but interest warrants are presumably outside the 
pale if not in the form of a cheque, and no protection can 
be got from any statute in respect of these documents. 
There would appear to be one exception — ^warrants 
drawn on the Bank of England for interest on Govern- 
ment stocks. 

In the fii'st of the Slingsby oases against Westminster 
Bank Ltd. it was held that under the National Debt Act, 
1870, the term “dividend” was used tkroughout in respect 
of interest on Government stock, and Section 96 of the 
Bills of Exchange Act, 1882, when spealung of a dividend 
warrant, included warrants of this description. 
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ABNOEMAL OPEEATIONS ON ACCOUNT, 293 
ABSOLUTE TITLE, 170 
“ACCOUNT PAYEE” CROSSING— 
collecting banlcer, effect on, 280 
paying bankei’, effect on, 257 
ACT OF BANICRUPTCY— 
director, by, 49 
firm, by, 28 

fraudulent conveyance as, 40 
joint account holder, by, II 
partner, by, 27 
payment of cheques after, 261 

ALTERATION OF MEMORANDUM AND ARTICLES OF 
ASSOCIATION, 34, 64 
ALTERED CHEQUE— 
banker’s liability, 264 
may be void, 264 
non-apparant, 26S 

AMERICAN SHARE CERTIFICATES, 192 
ANNUITIES, REGISTER OF, 131, 136 
ANSWER ON UNPAID CHEQUES— 
act of bankruptcy, after, 261 
clearing house rules, 254 
“ effects not cleared,” 247 
“exceeds arrangements,” 266 
garnishee order is served, where, 266 
joint account holder bankrupt, where, 10 
must be in full, 266 
“refer to drawer,” 266 
risks of verbal answer, 264 
stopped cheques, 260 
writing, should be in, 264, 266 
ARSON— 

may void fire policy, 119 
ARTICLES OF ASSOCIATION— 
alteration of, 34, 64 
Hen on shares, 209 
rehanoe upon terms of, 47, 66 
restricting transfer of shares, 198, 216 
Table A, 36, 61, 62, 63, 66, 207, 209 
transfer regulations, 207 
ARTICLES OF PARTNERSHIP, 16 

ASSIGNMENT OP LIFE POLICY, 220-232 (See also LIFE 
POLICIES) 

ATTORNMENT CLAUSE IN MORTGAGE, 164, 166 
AUCTION, SALE BY, 162 

BALANCE SHEET— 
company, 64, 66 
firm, 18, 21 

private company, 40, 216 
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BANIC INTEREST OBBTIEICATE— 
request by guarantor for, 113 
BANK LETTERS RE STOOICBBOKBRS’ LOANS, 217 
BANK SHARES, 211 
BANILBR AND CUSTOMER^- 
relations between, 239 et sag. 

BANKER’S DRAETS— 
can be orossed, 299 
collection of, 297 
forged endorsement on, 269 
payment of, 269 
BANiaNO HOURS, 241 
BANKRUPTCY— 
director, of, 4Si 

dividends received on security, 199 
drawer of cheque, of, 261 
guarantor, of, 101, 107, 111 
joint aooouut holder, of, 4, 10 
partner, of, 16, 27 
partnership, of, 20, 23, 28 
principal debtor, of, 96, 106 
proof of debt, 20, 28, 29 
protected transactions, 28, 264 
realisation of security, 167, 218 
trustees’ rights in security, 167 
validity of charge by deposit of life policy, 230 
BANKRUPTCY NOTICE— 
debtor, against, 214 
mortgagor, against, 161 
BANICRUPTCY PETITION— 
diieotor, against, 49 
joint account holder, against, 11 
partnership, against, 28 
registration of, as pending action, 131, 176 
return of cheques after, 264 
BEARER SECURITIES— 

American share certificatos, 192 
deposit of, 192 
drawings of, 192 
lien on, 191 

memorandum of deposit, 192 
negotiability of, 190 
pledge of, 191, 218 
realisation of, 218 
release of, 217 

BBNEEIT TO SURVIVOR, 6 
BILLS OE EXCHANGE— 
aoeepted by company, 48 
discounting by companies, 48, 65 
forged endorsement on, 282 
liability of company on, 46 
partnership transactions with, 19 
payment of, 270 
BLANK TRANSEEBS, 206 
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BOABD OP TBADBr- 
disclosure to, 49 

BORROWING BY COMPANY. 49 et aeg. 
oertifloate as to regularity, 54 
debent-ures, 66-76 
directors, by, 61, 62, 65 
discounting is not, 66 
irregular borrowings, 66 
limitation on company’s powers, 61 
limitation on directors’ powers, 62 
loan, by, 64 
method of, 61 
overdraft, by, 64 
purpose of, 68 
resolution for, 66 
Table A regulations, 62 

BORROWING BY JOINT ACCOUNT HOLDERS, 6-9 
BORROWING BY PARTNERSHIP, 19-22 
BORROWING BY RECEIVER, 76 

CAUTION— 

registered land, 167, 169, 174, 177, 180, 186 
CERTIFICATE— 

authority to commence business, of, 36, 36, 39 
borrowing powers, as to, 64 
charge, of, 176 
incorporation, of, 34, 36 
no par value, of, 193 
registration of oompany’s oharge, of, 60 
search, of, 130, 137, 173 
second charge, of, 180 
sub-charge, of, 181 
CHARGE CERTIFICATE, 176 
CHARGE BY WAY OF LEGAL MORTGAGE, 118 
CHARGES REGISTER (REGISTERED LAND), 167 
CHARGES, VACATION OF, 61 
CHARGING ORDER, 214 
CHEQUES— 

“accoimt payee” crossing, 266 
alteration of, 264 

answers on dishonoured cheques, 10, 264, 266, 266 

banker’s lien on, 276 

carelessly drawn, 264 

cashed by another bank, 241 

cashed by another branch, 241 

clearing of, 276 

colleotion of crossed cheques, 279 
colleotion of third party oheques, 289 
conversion of, 277 

countermand of payment, 4, 16, 248 (See also 
CHEQUES) 
defined, 236 
discharge of, 260 

documents analogous to, 269, 297 
drawn by company, 291 
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CHEQUES {contd.)~ 

drawn by employer, 291 
drawn by firm, 291 
exchanged by baaikar, 273 
forgery on, 239, 268 
irregular endorsement on, 284 
liability of drawer, 236, 236 
negotiable instruments, 236 
notice of dishonour to customer, 277 
“not negotiable” crossing, 256, 289 
not transferable, 268 
overdue, 238 

paid in to reduce advance, 275 
payable to oompanies, 261, 290 
payable to employer, 280 
payment of, 233 e< aeq. 

after act of bankruptcy, 261 
crossed cheque, 263 
out of horns, 242, 262 
receipts on, 268 
“stale," 239 

CHOSE IN ACTION, 226 

CLAYTON’S CASE (See RULE IN CLAYTON’S CASE) 
CLEARING HOUSE RULES RB ANSWER ON UNPAIDS, 254 
CLIENT ACCOUNTS OE SOLICITORS, 243 
CLOSING AN ACCOUNT— 
credit account, 267 
debit aocouttt, 268 

COLLECTING BANKER, 272 ct aeq. (See also NEGLIGENCE) 
“account payee” crossing, effect of, 289 
customer, duty to, 276 
duo diligonoo, must use, 276 
holder for value, as, 273 
liability for conversion, 277 
notice of dishonour, must give, 277 
“not negotiable” crossing, effect of, 289 
paying banker, as, 277, 292 
protection of, 278, 297 
third parties, duty to, 277 
COLLECTION— 

banker’s drafts, 297 
cheques, 272 si aeq. 
conditional orders, 297 
dividend warrants, 298 
Government warrants, 298 
interest warrants, 298 
post office money orders, 298 
COMBINING ACCOUNTS— 
agreement for, 9 
notice before, 9 

notice of second mortgage, on, 146 
principal debtor, of, 102 
COMMENCING CERTIFICATE, 36, 36, 39 
COMMON FORM OF TRANSFER, 207 
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COMPANIES— 

abbreviation, of name, 43 

acceptance of bill by, 48 

alteration of artiolea, 34 

articles of association, 34, 36, 47, 61, 64 

balance sbeets, 64, 66 

bills, 45, 48, 65 

borrowing by, 49 et aeg. 

borrowing powers, 60 

certificate of authority to commence business, 33, 34, 3!) 
certificate of incorporation, 34, 36 
certificate of registration of charge, 60 
cheques, conversion of, 42, 290 
commencing certificate, 36, 36, 39 

conversion of public company into private oompati/, 39 

debenture of, 66 ct sag. 

directors (See DIRECTORS) 

disclosure to public prosecutor, 49 

disooimts, 48, 56 

effect of non -registration of charge, 60 

endorsement of, 46 

exempt private, 40 

fraudulent conveyance to, 40 

guarantee by, 68, 85 

licence to omit word “limited,” 36 

lien on own shares, 192, 208 

limited by guarantee, 36 

loans to directors, 60 

mandate for opening account, 36 

memorandum of association, 34, 36, 60, 68 

name of, 34, 46 

notice of hen to, 208 

objects clause of memorandum, 34, 60 

“one man" company, 33, 290 

opening account of, 34 

oral charge by, 64 

partnership compared with, 37 

paying open oheques of, 261 

private, 33, 37 

public, 36, 39 

public proseoutor, 49 

registration of charges by, 60, 63, 73, 143 

search against, 62, 142, 186 

security held by nominee, 65 

set-off, 74 

signature of, 46 

Table A, 36, 61, 62, 63. 66, 207, 209 
wages oheques, 76 
COMPLETED TRANSFER, 206 
COMPULSORY REGISTRATION OF LAND, 163 
CONSIDERATION— 

basis for valuation of shares in private company, as, 215 
guarantee, for, 93 
nominal, 199 
CONSOLIDATION, 120 
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CONSTEtrOXIVE NOTICE— 

not applicable to negotiable instruments, 191, 261 
CONTINUING SBOUEIXy, 96, 116, 201, 226 
CONTEACT EOE SALE— 
effect of notice of, 146 

CONTEIBUTOBY NEGLIGENCE, 267, 296 
CONVERSION, 277 

companies’ cheques, of, 42, 290 
damages for liability for, 278 
of employer’s cheques, 289 
GONVEyANCB, EEAUDULENT, 40 

CO-OWNEESHIE CONTRASTED WITH PAETNEESHIE, U 
COUNTERMAND OE PAYMENT (See STOPPED CHEQUES) 
COVENANT, RESTRICTIVE, 62, 128, 134, 136, 169 
OEEDITOB’S NOTICE— 
registered land, as to, 169 
CREDITS EOE OTHER BRANCHES, 296 
CUSTOMER— 

introduction or reference necessary for, 286 
meaning of, 279 

relation beWeen banker and, 239 et seg. 

DEATH— 

director, of, 40 

donor of power of attorney, of, 168 
duties, 134 

guarantor, of, 108, 111 
joint aocoimt holdor, of, 6, 10 
partner, of, 15, 28, 26 

DEBENTURE, 66-76 (See also FLOATING CHARGE) 
covering registered laud, 186 
definition of, 60 

directors’ guarantee, collateral to, 67 

effect of issue of on security, 69, 142, 210 

execution of, 73 

fixed charge in, 69 

floating charge in, 68 

memorandum of deposit with, 67 

priority of, 73 

receiver for debenture holders, 69, 73 
registration of, 60, 73 
search as to, 72 
stamping, 73 

trust deed, registration of, 186 
unoancelled, 72 

DECLARATION OF TRUST— 
equitable mortgage, 123 
selling under, 157 
DEEDS (See TITLE DEEDS) 

DEEDS OF ARRANGEMENT— 
realisation of security after, 219 
register of, 132 
registered land, 109 
DEPOSIT ACCOUNT— 

collection of cheques for, 289 
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DEPOSIT ACCOUNT {contd.)~ 
joint names, in, 6 

DETEBMINATION OP GUABANTEB— 
banker, by, 97, 102 

DETEBMINATION OE GUABANTEE (contd.)— 
deceased guarantor’s representative, by, 108, 111 
effect of notice for, 97, 109 
guarantor, by, 97, 100 
DEVELOPMENT CHABGE— 
enquiries as to, 142 

DIBECTOB OE PUBLIC PBOSECUTIONS, DISCLOSURE TO. 49 
DIRECTORS— 
bankrupt, 48 

borrowing from company, 56 
borrowing powers of, 62 
changes in, 35 
conflict of interests, 68 
death of, 40 
guarantee by, 67, 86 
guarantee for, 69, 86 
liability of, 34, 45, 46, 66 
loans to, 66 

misapplication of company’s cheques by, 43 
nominees, as, 66 
number of, 39 

statutory declaration by directors as to security, 66 
DISCHARGE OE MORTGAGE, 149 
DISCHARGE OE REGISTERED CHARGE, 181 
DISCOUNTING BILLS EOR COMPANY, 48, 86 
DISHONOURED CHEQUES, 264 
DISSOLUTION OE PARTNERSHIP, 23 ei seq. 

DISTRINGAS, NOTICE IN LIEU OE, 166, 213 
DIVIDEND WARRANTS, 298 

DOCUMENTS ANALOGOUS TO CHEQUES, 268, 297 
DRAWER— 

act of bankruptcy by, 261 
bankruptcy of, 251 
duty to banker, 264 
forged signature of, 268 
liability on cheque, 236, 236 

EASEMENTS, 62, 136, 169 
“EEEECTS NOT CLEARED,” 246 
EMPLOYEE— 
account of, 286 

dealing with employer’s cheques, 289 
references for, 286 
wife of, 288 
ENDORSEMENT— 

banker’s drafts, of, 269 
bills, of, 270 
company, by, 46 
confirmation of, 277 

documents analogous to cheques, of, 269 
forged, 261 
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ENDORSEMENT (contd.)— 
form of receipt, in, 268 
irregular, 284 
unauthorised, 43 

EQUITABLE CHARGE (See EQXHTABLE MORTGAGE) 
EQUITABLE EASEMENTS, 62, 136, 169 
EQUITABLE INTEREST— 
mortgage of, 186, 213 

EQUITABLE MORTGAGE (See also MORTGAGE) 
oancellation of — 

registered land, 182 
unregistered land, 149 
covenants in, 123 
debenture, in, 68 
declaration of trust, with, 123 
deposit, by, 121, 200, 229 
discharge of, 149 
foreclosure, 166, 200 
life policy, of, 229 

power of attorney, with, 122, 149, 166 
priority of, 124 et seq. 
provisions of, 121 

registered as general equitable charge, 134, 142 
registered land, of, 178 
remedies under, 151 
sale under — 

as attorney, 166 
registered land, 183 
searches, 128 et seq. 
stocks and shares, of, 199 
under seal, 121 
without deeds, 142 
EQUITABLE MORTGAGEE— 
powers of, 166, 183 
EQUITABLE SUB-CHARGE, 181 
ESTATE CONTRACT, 134 
ESTOPPEL 

forged cheque, os to, 269 
EXAMINATION OF TITLE DEEDS, 124 
"EXCEEDS ARRANGEMENTS,” 266 
EXCHANGE CONTROL ACT, 1947, 191 
EXECUTION— 
levy of, 214 

EXEMPT PRIVATE COMPANY, 40 
FEES— 

notice of assignment of life policy, 228 
notice of deposit of laud certificate, 178 
notice of lien, 208 
notice in lieu of distringas, 213 
ofBloe copy of land charge, 136 
registration of charge, 142, 176, 178 
searching, 130, 173 
FIRE INSURANCE, 118 
FIRM (See PARTNERSHIP) 
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FIXED CHARGE IN DEBENTURE, 69 
FLOATING CHARGE— 

covering registered land, 186 
difference between fixed and floating, 7 0 
disadvantage of, 71 
effect of liquidation on, 71’ 
fixation of, 70 
paripasm clause, 216 
priority of, 70, 216 
registration of, 60 
FLOATING CHARGE (oonld.)— 
rule in Clayton’s Case, 72 
when void, 71 

FOREGLOSUBB, 158, 156, 183, 200, 218 
FORGED TRANSFER, 196 

FORGED TRANSFERS ACTS, 1891 AND 1892, 197 
FORGERY OF CHEQUE, 258 e{ seq. 
adoption of, 269 
drawer’s signature, 258 
endorser’s signature, 260 
estoppel as to, 259 

unauthorised material alteration is, 43, 266 
FRAUDULENT CONVEYANCE, 40 

FRAUDULENT PREFERENCE BY PRINCIPAL DEBTOR, 106 
FRIENDLY SOCIETIES, 66 


GARNISHEE ORDER, 250 
answer on cheques, 200 
joint account holder, against, II 
limited order, 261 
service of, 260 
set-off on, 243 

GENERAL CHARGE OP STOCK EXCHANGE SECURITIES, 203 
GENERAL EQUITABLE CHARGE, 134, 142 
GOOD LEASEHOLD TITLE, 170, 172 
GUARANTEES, 78-113 (See also GUARANTOR) 
alterations to, 81 
amoimt guaranteed, 94 
bankruptcy of principal debtor, 93, 106 
change of parties to, 100 
company, by, 58, 86 
consideration for, 93 
contents of, 92 
continuing, 96 
demand clause in, 96 
determination of, 96, 101, 109, 111 
directors, by, 67, 86 
director, for, 69 
execution of, 82 
firm, of, 22, 86 

further advances after death of guarantor, 109 

informal, 81 

interest, 97 

joint and several, 110 
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GUARANTEES {contd.)— 
married woman, of, 83 
minor, for, 90 
minor, of, 80 
notice to determine, 97 
partn 0 r(s), of, 22 
partnership, of, 22, 88 
receiver, of, 76 
specific, 93 

specific purpose, for, 97 
stamping, by company, 85 
status inquiries, 80 
time expired, 97 
time iinoit, 81 

transactions after determination, 102 
ultimate balance, 102 
ultra vires borrowing, 100 
wife for husband, of, 83 
woman, of, 83 

GUARANTOR-- 
advice to, 82 

bankruptcy of, 101, 107, 111 
copy of account, when entitled to, 99 
deatlr of, 101, 108, 111 
demand on, 90 

determination by, 96, 100, 109 
duty to disclose to, 87 
explanation to, 82 
fraudulent proferenoo of, 106 
income tax certificate, 112 
information to, 87 
insanity of, 110, 111 
intoreat paid by, 112 
joint and several, 110 
liability of, 89 
married woman, 83 
minor, 80 

payments by, 102, 106 

presBm’O by creditor, 79 

renunciation of rights, 99 

right to seom’ity, 108 

rights of, 92, 108 

solicitor’s advice, 86 

status inquiry as to, 80 

taking security from principal debtor, 99 

woman, 86 

HOLDER IN DUB COURSE— 
defined, 236 

negligence immaterial, 276 
stopped cheque, of, 236 

HOLDER EOR VALUE— 
banlter as, 273 et seq. 

HOME SAEE ACCOUNT— 
oolleotion of cheques for, 288 



rfTDEX 


309 


HtrSBAND AND WINE— 
joint account, 6 

INDEMNITY— 

documents analogous to cheques, 369 
lost land oertifloate, 167 
lost life policy, 229 
lost share oertifloate, 212 
payment of hills, 270 
receipts on cheques, 208 
INDEX ON MINOR INTERESTS, 187 
INDUSTRIAL POLICIES, 223 
INDUSTRIAL AND PROVIDENT SOCIETIES, 66 
INFANT (See MINOR) 

INHIBITION— 

registered land, as to, 169 

INLAND REVENUE CHARGE FOR DEATH DUTIES, 134 
INSANITY— 

guarantor, of, 110, 111 
joint account holder, of, 4, 11 
partner, of, 30 
INSCRIBED STOCK, 193 
INSOLVENCY— 

admission of, not act of bankruptcy, 262 
INSURANCE— 

Are, 118 
life, 220 
INTEREST— 

bankruptcy, in, 168 
guarantor liable for, 97 
paid by guarantor, 112 
INTEREST WARRANTS, 298 ' 

INTRODUCTION— 
importance of, 286 

IRREGULAR ENDORSEMENT, 284 

JOINT ACCOUNTS, 3 et seq. 

bankruptcy of one party, 4, 10 
benefit to survivor, 6 
borrowing on, 6 

claim by executor of one party, 6 
death of one party, 6, 10 
deposit account, 6 
garnishee order as to, 11 
husband and wife, of, 6 
insanity of one party, 4, 11 
joint and several liability, 6 
liability of survivor, 7 
mandate for, 3 

power of attorney by one party, 12 
safe custodies, 3, 9, 10, 11 
securities, 9 
set-off, 8 

stopping cheques on, 4 
survivor, position of, 5 
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JOINT AND SEVERAL GUARANTEE. 110 
JOINT AND SEVERAL LIABILITY— 
advAntttges of, 6 
death, eSeot of, on, 7 
guarantors, of, 110 
joint account holders, 6 
partners, 16, 20, 28, 29 
provision m seourity forms, 8 
JOINT TENANTS— 

mortgage of equitable interest by, 187 
partners as, 21 
registered land, of, 169 
JUDGMENT— 

mortgagor, against, 161 

LAND CERTIEICATB (See also REGISTERED LAND) 
amendment of, 173 
issue of new, 167, 168, 183 
lost, 167 

notice of deposit of, 178 
notice of intended deposit of, 180 
receipt for, 176 
retained at registry, 176 
security, as, 172 et seq. 
withdrawal of notice of deposit of, 182 
writing up to dato, 173, 179 
LAND CHARGES REGISTER, 128 
office copy of entry on, 136 
registration on, 1'12 
aoaroh on, 128 ei seq. 

LAND IMPROVEMENT AND DRAINAGE CHARGES, 132 
priority of, 132, 184 

LAND REGISTER, 167 (Seo also LAND CERTIEIOATES and 
REGISTERED LAND) 

LAND TRANSFER SYSTEMS, 160 
LEASES— 

mortgage of, 117 
types capable of registration, 170 
LEGAL CHARGE (See LEGAL MORTGAGE) 

LEGAL MORTGAGE— 

attorn tenant clause, 1 64 
charge by way of, 118 
conveyance by mortgagee, 162 
covenant to execute, 122, 166 
discharge of, 148 
equitable interest, of, 180 
firm, by, 21 
foreolosure of, 154, 183 
freehold, of, 117 
grant of term of years, 1 17 
insurance under, 118 
leasehold, of, 117 
personal covenant in, 116 
possession under, 164 
power to lease in, 120 
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LEGAL MORTGAGE {contd.)— 
power of sale in, 119 
prior to 1926, 117 
priority of, 124, 137, 176 
proceeds of sale, how applied, 153 
provisions of, 116 
puisne mortgage, 113, 142 
registered land, of, 172 et seq. 
registration of, 142 
remedies under, 151, 183 
sale under, 161, 183 
searches, 129, 173 
stamping of, 124 
statutory receipt, 148 
transfer of, 147, 149 
without deeds, 133 
LETTER OF SET-OFF, 245 
LEVY OF EXECUTION, 214 
LIEN— 

bank shares, on, 211 
banker’s, 191 
bearer bonds, on, 192 
cheque, on, 276 

company, of, on own shares, 208 
defined, 191 

fully-paid shares, on, 209 
notice of, 208, 216 
shares in private companies, on, 216 
LIFE POLICIES, 220 et seq. 
admission of age, 228 
advantages of as security, 220 
assignment of, 220 
notice of, 228 

benefit of children, for, 226 
benefit of wife, for, 223 
children’s deferred, 226 
chose in action, as, 226 
claiming under, 231 
closed fund policy, 222 
defects of, as security, 221 
equitable mortgages of, 229 
foreign companies, of, 221 
industrial, 223 
legal mortgages of, 228 
lost policy, 229 

notice of second mortgage on, 230 
onerous conditions in, 222 
parent for child, by, 226 
payment of premiums by bank, 221 
prior dealings, 229 
reassignment of, 231 
stamping charge of, 227 
suicide clause, 222 
surrender of, 231 
surrender value of, 228 
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LIFE POLICIES {co>dd.)~ 
trust interests, 224 
tj^es o£, 222 
'wiie — 

beneficiary of, 223 
grantee of, 226 
LIMITATION ACT, 1939— 
forged transfers, 197 
guarantees, 97 

LIMITED COMPANIES (See COMPANIES) 

LIMITED PAETNEBSHIPS, 31 
LOCAL LAND CHARGES REGISTERS, 139, Ul, 175 
LOST CEBTIEICATB— 
registered land, of, 167 
shares, of, 211 

LUNACY (See INSANITY) 

MANAGER OE PARTNERSHIP, 23 
MANDATE— 

company account, for, 36 
joint account, for, 3 
partnership account, for, 16, 19 
MARRIED WOMEN, See WIFE 
MATERIAL ALTERATION OP CHEQUE, 264, 266 
MEETING OP CREDITORS— 
as act of bankruptcy, 262 
MEMORANDUM OF ASSOCIATION— 
alteration of, 34 
borrowing powers in, 60 
company limited by guarantee, of, 36 
guarantee, as to, 63 
MEMORANDUM OP DEPOSIT— 
debenture, as to, 67 
stocks and shares, 200 
MEMORANDUM OF SATISFACTION— 
partial, 61 
registration of, 61 

MIDDLESEX DEEDS REGISTER— 
abolition of, 141 

MINISTRY OP AGRICULTURE AND FISHERIES, 133 
MINOR— 

guarantee for, 90 
guarantee of, 88 

MINOR INTERESTS INDEX, 187 
MONEY ORDERS, 298 

MORTGAGE (See also EQUITABLE MORTGAGE and LEGAL 
MORTGAGE)— 
attorn tenant clause, 164, 156 
consolidation, 120 
equitable interests, of, 186, 213 
foreclosure, 165, 166, 183, 200, 218 
legal and equitable compared, 116, 123 
power of sale under, 119 
priority, 124 et seq. 
remedies under, 161 
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MORTGAGE (contd.)— 

reversionary interests, of, 186 
stamping of, 124 
transfer of, 147, 149 
MORTGAGE CAUTION— 
registered land, 177 

NEGLIGENCE— 

abnormal operations unnoticed, 293 
“account payee” cheques, as to, 289 
companies’ cheques, as to, 42 
director’s account, as to, 290 
employee’s account, as to, 286, 289 
exigencies of business do not excuse, 295 
partner’s cheques, as to, 17 
paying banlcer, of, 262 
third party cheques, as to, 289 
what constitutes, 282 
wives of employees, as to, 288 
NEGOTIABLE INSTRUMENT, 190, 236 
NO PAR VALUE, CERTIFICATE OF, 193 
NOMINAL CONSIDERATION IN TRANSFER, 199 
NOMINEES— 

directors as, 65 
holdmg security, 147 
partners as, 21 

transfer of stocks and shares to, 195, 199 
NON-TRADING PARTNERSHIP, 19 
NOT NEGOTIABLE CROSSING— 

Effect of — 

coUeoting banker, on, 289 
paying banker, on, 267 
meaning of, 236, 267 

does not moan “not transferable,” 267 
NOT TRANSFERABLE CHEQUES, 268 
NOTICE OF ASSIGNMENT OF LIFE POLICY, 228 
NOTICE OF DEPOSIT OF CHARGE CERTIFICATE, 181 
NOTICE OF DEPOSIT OF LAND CERTIFICATE, 178 
NOTICE OF DISHONOUR, 277 

NOTICE OF INTENDED DEPOSIT OF LAND CERTIFICATE, 
180 

NOTICE OF LIEN, 208 

NOTICE IN LIEU OF DISTRINGAS, 166, 213 

NOTICE OF REASSIGNMENT OF LIFE POLICY, 231 

NOTICE OF SALE OF PROPERTY HELD AS SECURITY, 146 

NOTICE OF SECOND CHARGE, 146 

oombining loan and current accounts, 146 
implied by registration at Bush House, 63 
notice of issue of debenture is, 69, 216 
NOTICE TO TRUSTEES— 

charge on interest in estate, of, 187, 213 

OFEIOE COPY— 

distringas, as to, 213 

entry on Land Charges Register, of, 135 

registered charge, of, 176 
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OPENING AN ACCOUNT— 
ernpIoyesB’ accounts, 286 
introductions, 286 
negligence, 286 
references, 285 

ORAL CHARGE BY COMPANY, 64 
ORDER IN COUNCIL BIS REGISTERED LAND, 164 
ORDER EOR FORECLOSURE AND SALE. 156 
ORDER EOR SALE WITH POSSESSION, 164, 156 
ORDINARY COURSE OE BUSINESS, 262 
OVERDUE CHEQUE, 238 

PABI PA3SV CLAUSE IN DEBENTURE, 216 

PARTIAL RELEASE OE REGISTERED LAND CHARGED, 182 

PARTIAL SATISEACTION, MEMORANDUM OE, 01 

PARTLY PAID SHARES, 196 

PARTNER— 

banki'uptoy of, 15, 27 

crediting firm’s cheques to account of, 17 

death of, 16, 23, 26 

guarantee of, 22 

holding out as, 16 

insanity of, 30 

joint and several liability of, 15, 20, 28, 29 

liability of, 14 

limitation of number, 13 

limited, 31 

new, 24, 26 

nominee for firm, as, 21 
powers of, 14 ct aeq. 
private account of, 17 
proof on private estate, 28 
retirement of, 24 
secret, 16, 24 

set-off on private account, 20 
several liability, 20 

trustee of partnership property, as, 21 
unlimited liability, 14 
PARTNERSHIP— 

admission of now partner, 24 
articles of, 16 
balance sheet, 18, 21 
bankruptcy of, 20, 23, 28 
bin transactions by, 19 
borrowing by, 19 
comparison with company, 37 
co-ownership distinguished from, 14 
definition of, 13 
dissolution of, 23 
drawing of cheques, 16 
guarantee of firm, 22, 86 
guarantee by partner for, 22 
legal mortgage by, 21 
limitation in size, 13 
Umited, 31 
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PABTNERSHIP (aonid.)— 
manager for, 23 
mandate for account, 16, 19 
non-trading partnersliip, 19 
one man trading aa, 17, 19 
opening account by one partner, 18 
partnerahip cheques, 200 
power of partner to bind, li el seg. 
profeasionnl partnership, 19 
receiver of, 23 
Scottish, 14, 16 

search against firm on Land Charges Register, 22 
security, 20 et seq. 
stopping cheques, 16 
sui’viving partners, 26 
trading partnership, 19 
winding-up of, 23 
PASS BOOK— 

items credited as cash, 246 
warning in, aa to uncleared eifects, 247 
PAYING BANKER. 233 et seq. 
collecting banker, as, 277, 292 
effect of '‘account payee” crossing, 257 
effect of "not negotiable” crossing, 267 
liability to drawer, 240 
liability to true owner, 241 
negligence of, 26 
protection of, 262, 269 

PAYMASTER-GENERAL WARRANTS, 297 
PAYMENT OF BILLS, 270 
PAYMENT OE CHEQUE, 240 et seq. 
in due course, 242, 260 
out of hours, 241, 262 
when delay justified, 260 
PENDING ACTION— 

bankruptcy petition registrable as, 176 
effect of subsequent registration of, 137 
registered land, as to, 169, 175 
register of, 131 
PMREY’S QAZETTE— 
search of, 216 

PLANNING PERMISSION— 
inspection of, 142 
PLEDGE, 191 
POLICY— 

fire insurance, 118 
life insurance, 220 e< seq. 

POSSESSION— 
entry into, 1 65 
POSSESSORY TITLE, 171 
POST OEEICB MONEY ORDERS, 298 
POWER OE ATTORNEY— 
donor deceased, where, 167 
equitable mortgage, in, 122, 149, 166 
joint account holder, by, 12 
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POWBB OF ATTORNEY {contd.)— 
position in bankruptcy, 167 
sale of security under, 167 
trustee, by, 12 
PBINCIPALi DEBTOR— 

bankruptcy of, 96, 104 et seq. 
oonabining accounts of, 102 
compounding with, 99 
copy of account of, 99 
delivering securities to, 91, 99 
demand on, 96 
executor of guarantor os, 109 
giving tune to, 91, 99 
guarantor as, 90 
new account for, 102 
release of, 91 
talcing security from, 99 
PRIORITY— 

charges of life policy, of, 229 
debentures, of, 73 
equitable interests, of, 126, 204 
floating charge, of, 71, 216 

iutereats in Stock Exchange securities, of, 196, 204, 208 
land improvement charges, of, 132, 184 
mortgages of equitable interests, of, 187 
mortgagees, of, 124 eC seq., 137, 177 
possession of deeds determines, 127 
registered charges, of, 170 
PRIORITY NOTICE— 
registered land, 174 
unregistered land, 138 
PRIVATE COMPANY, 33, 37 et seq. 
exempt type, 40 
shares in, as security, 216 
PROCEEDS OF SALE— 
application of, 163 
surplus, 160. 184 

PROOF OF DEBT IN BANKRUPTCY- 
partner, of, 20, 28,29 
partnership, of, 20, 29 
PROPERTY— 

identification of, 172 
joint names, in, 169 

PROPERTY REGISTER DESCRIBED, 167 

PROPRIETORSHIP REGISTER DESCRIBED, 167 

PROVIDENT SOCIETIES, 66 

PUBLIC COMPANY, 36, 39 

PUISNE MORTGAGE, 133 

“PURCHASER”— 

includes mortgagee, !J25 

QUALIFIED TITLE, 170 

REALISATION OF SBOUBITY- 
bearer, 218 
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BEALISATION OF SECURITY (contd.)— 
life polioiBs, 2S1 
registered land, 181 
stoolcB and shares, 218 
unregistered land, 151 

BEASSIGNAIENT OP LIFE POLICY, 231 
RECEIPTS ON CHEQUES— 
endorsements as, 268 
indemnity as to, 268 
RECEIVER— 

appointment of, 73 
borrowing by, 75 
debenture holders, for, 69, 73 
liability of, 76 

notification of appointment to registrar of companies, 74 
partnership, of, 23 
rents, of, 164, 166, 183 
RECEIVING ORDER— 

advertisement postponed, 28, 264 
customer, against, 264 
director, against, 49 
joint account holder, against, 10 
partnership, against, 28 
REFER TO DRAWER, 266 
REFERENCES— 
employee, for, 286 
importance of, 286 

REGISTERED CHARGE, 172 et seq. 
deed, must be by, 176 
discharge of, 181 
fees as to, 176 
priority of, 173, 170 
realisation imder, 181 
registration of, 176 

registration of second charge, 177, 180 
stamping of, 176 
vacation of, 181 

REGISTERED LAND (See also LAND CERTIFICATE) 
absolute title, 170 
building estates, 182 
caution, 167, 169, 174, 177, 180, 186 
charge by company, 184 
.charge by debenture, 186 
charges register, 167 
compulsory areas, 163 
creditor’s notice, 169 
deeds of, 170 
equitable charge of, 178 
good leasehold title, 170, 172 
inhibition, 169 
joint names, in, 169 
joint tenants, 169 
legal charge of, 172 
lost land certificate, 167 
now edition of land certificate, 168 
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REGISTERED LAND {contd.)— 

notice of deposit of charge oertifloato, 181 

notice of deposit of land certificate, 178 

notice of intended deposit of land certificate, 180 

possessory title, 171 

priority notice, 174 

property register, 107 

proprietorship register, 167, 173 

protected hiterests, 169 

qualified title, 170 

register is private, 167 

registered charge of, 172 

search as to, 173, 178 

second mortgage of, 180 

sub-charge of, 181 

system compared with share registration, 166 
voluntary registration, 166 
withdrawal of notice of deposit, 182 
Yorkshire, in, 174 

REGISTERED STOCKS AND SHAKES (See also STOCK EX- 
CHANGE SECURITIES) 

American share certificates, 192 

bank shares, 211 

blanlc transfer, 206 

charged by company, 69, 203, 216 

completed transfer, 205 

dividends on, 199 

equitable mortgage of, 200 

forged transfers of, 190 

general charge, 203 

iouit names, in, 197 

legal mortgage of, 195 

lost certificate, 211 

memorandum of deposit with, 198, 200 

partly paid shares, 190 

private companies, 216 

realisation of, 218 

restriction of transfer, 198 

retransfer of, 217 

stamp on transfers, 199, 203, 217 

transfer to nominees, 196, 199 

REGISTRATION— 

Bnsh House, at, 60 
company’s charge, of, 60, 63, 73, 142 
debentures, of, 60, 73 
effect of non-registration, 60 
floating charge, of, 60 
general equitable charge, of, 134, 142 
Laud Charges Register, on, 142 
Land Register, on, 176 
memorandum of satisfaction, of, 61 
mortgage of equitable interest, of, 186 
oral charge by company, of, 64 
puisne mortgage, of, 142 
reotifioation of omission to register, 61 
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REGISTRATION (contd.)— 
registered charge, of, 176 
second mortgage, of, 143, 180 
sub-charge, of, 181 
sub-mortgage, of, 148 
time limit for companies, 60 
undertaking to give a charge, of, 64 
Yorkshire Register, on, 143 

REGISTRATION OE BUSINESS NAMES ACT, 1916, 16, 18 
REGISTRATION OE TITLE— 
bad title, of, 166 

compared with share registration, 165 

compared with unregistered conveyancing, 161 

compulsory, 163 

exclusion of trusts, 100, 168 

voluntary, 165 

RELATION OE BANKER AND CUSTOMER, 230 
REMAINDERMAN— 

mortgage of equitable interest of, 186 
REMEDIES OE MORTGAGEE, 161, 183 
RESOLUTIONS (COMPANY)— 
borrowing, as to, 66 
guarantee, as to giving of, 85 
opening account, as to, 36 
set-off, as to, 74 
speoial, 34, 36, 64, 69 

RESTRICTIVE COVENANT, 62, 128, 134, 136, 169 
RESULTING TRUST, 6 
RETIREMENT OE PARTNER, 24 

REVERSIONARY INTERESTS AS SECURITY, 186 ef seq. 
RIGHT OP WAY— 

registration of, 136, 169 
ROAD CHARGES— 
registration of, 139 
RULE IN CLAYTON'S CASE— 

after notice of second charge, 146, 177 

floating charge, 72 

guarantees, 96, 101 

joint accounts, 7 

partnership accounts, 26 

RULE IN ROYAL BRITISH BANK V. TURQUANV, 47, 56 


SAFE CUSTODIES— 

charged as security, 203 
joint names, in, 3, 9, 10, 11 
SEARCHES— 

before surrendering deeds, 160 
Bush House, at, 62, 72, 141, 186 
certificate of, 130, 137, 173 
company, against, 62, 72, 142, 186 
expedited search, 130, 174 
fees, 131, 173 
firm, against, 22 
further searches, 136 
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SEABCHES {contd.)— 

Land Charges Eogistry, at, 129 
Land Begister of Titles, on, 173, 178 
local, 139, 141, 176 
Middlesex Register, 141 
missing certificates of search, 139 
personal, 129, 173 
previous owners, against, 138 
purchaser, against, 137 
sub-mortgagor, against, 148 
surplus proceeds, as to, 161, 163 
telephone or telegram, by, 129, 174 
timo of, 136 

vacation of security, on, 160 
Yorkshire Registries, 140 

SECOND CHARGE (See SECOND MORTGAGE) 

SECOND MORTGAGE, 144, 180 
debentures may create, 59, 216 

notice of, 69, 63, 146 (See also NOTICE OF SECOND CHARGE) 
registration of, 144, 180 
SECOND MORTGAGEE— 
right to sell, 163 

rights where sale by first mortgagee, 162 
SECRET PARTNER, 16, 24 
SECRET TRUSTS. 147 
SET-OFF, 242 ei seq. 

client accounts, as to, 243 
company’s account, as to, 74 
dishonour of cheques after, 244 
garnished accounts, on, 243 
joint accounts, 8 
letter of set-off, 245 
partner’s account, 20 
trust accounts, as to, 243 
SHARE CERTIFICATE— 
duplicate, 21 1 
indemnity as to, 211 
lost or destroyed, 211 

SHARES (See STOCK EXCHANGE SECURITIES) 

SOCIETIES— 

guarantee for, 89 

SOLE TRADER TRADING AS FIRM, 17, 19 
SOLICITORS’ CLIENT ACCOUNTS, 243 
SPECIFIC GUARANTEE, 96 
STALE CHEQUE— 

negotiation, for purposes of, 238 
payment, for purposes of, 239 
STAMPING— 

“American” oertifloates, of, 193 
bank letters, 217 

charge of Stock Exchange securities, 203 
charges by companies, 69 
debentures, 73 
guarantee by company, 86 
mortgages of deeds, 124 
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STAMPING (oondd.)— 

inortgages of life policies, 227 
reassignment of life policies, 231 
receipt for life policy moneys, 232 
registered charges, 175 
statutory receipts, 1 49 
transfer of shares, 109, 203, 217 
vacation of registered charge, 181 
STATUS INQUIRIES— 
guarontors, as to, SO 

STATUTES OP LIMITATION (See LIMITATION ACT, 1939) 
STATUTORY DECLARATION— 

directors’ ownership of deeds, as to, 66 
issue of new share certificate, as to, 211 
STATUTORY RECEIPT— 
equitable mortgage, on, 149 
legal mortgage, on, 149 
registered land, as to, 181 
stamp on, 149 

STOCK EXCHANGE RULES, 193, 210 

STOCK EXCHANGE SECURITIES (See also BEARER SECURI- 
TIES; INSCRIBED STOCKS; REGISTERED STOCKS AND 
SHARES ; AMERICAN CERTIFICATES)— 
advantages as security, 189 
American share certificates, 192 
bearer securities, 190 
certificates of no par value, 193 
charged by company, 89, 216 
charging order, 214 
dividends on, 199 
general charge, 203 
inscribed stocks, 193 
joint names, in, 9, 197 
lien, 208 

memorandum of deposit with, 200 
notice in lieu of distringas, 213 
partly-paid shares, 196 
priority of interests in, 196, 204, 206 
realisation of, 218 
registered stocks and shares, 194 
STOCK RECEIPTS (See INSCRIBED STOCKS) 

STOPPED CHEQUE, 248 
answer on, 260 
confirmation of, 249 

countermand by joint account holder, 4 
countermand by partner, 16 
holder in duo course of, 236 
importance of number, 248 
liability of banker, 248 
liability of drawer, 236 
paid out of hours, 242 
telegram or telephone, by, 249 
SUB-CHARGE OP REGISTERED LAND, 181 
SUB-MORTGAGE, 148 
SURPLUS PROCEEDS OF SALE, 160, 163 
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SUBBENDEB VALITE OE LIFE POLICY, 228 
SUBVIVOBSHIP— 

husband or wife, of, 6 
provision in mandate for joint accounts, 4 
SUSPENSION OP PAYMENT— 
act of bankruptcy, is, 262 

TABLE A, 36, 61, 62, 63, 66, 207, 209 
TACKING, 176 

THIBD PABTY CHEQUES, 289 

TITLE DEEDS (See also EQUITABLE MOBTGAGE; LEGAL 
MOBTGAGEj MOBTGAGE; BEGISTBATION ; SEABOHES) 
charge by deposit of, 121 
company, charge by, 62 
covered by debenture, 68 
disadvantages as security, 114 
examination of, 124 
name of nominee, in, 21, 66, 147 
name of wife, in, 147 
partner, charge by, 21 
possession, importance of, 124 
surrender of, 128 

TOWN AND COUNTBY PLANNING ACT, 142 
TOWN PLANNING SCHEMES— 
registration under, 140 
TBADER— 

sole, trading as firm, 17, 19 
TRADING COMPANY, 60 
TRADING PARTNERSHIP, 19 
TRANSFER OF MORTGAGE— 
another bank, from, 147 
statutory receipt, by, 149 
TRANSFEROR BY DELIVERY— 
liability of, 274 
TRANSFER OP SHARES— 
blank, 200 

certificate must accompany, 200 
common form, 207 
deod, by, 206 
forgod, 196 

nominal consideration, 1 99 
nominees, to, 196 
private companies, of, 30. 216 
registration of, 199 
restriction on, 198 
stamp on, 199, 206, 217 
Table A restriction, 207 
TRUE OWNERr- 

aotion for conversion by, 269, 278 
contributory negligence of, 296 
TRUST ACCOUNTS— 
no set-off, 243 
TRUST FOR SALE— 

mortgage by beneficiary under, 186 
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TRUSTEE— 

power of attorney by, 11 
TRUSTEES OP SETTLEMENT— 

. notice to, 187, 213 

VLTBA Visas BORROWING, 64. 100 
ULTIMATE BALANCE— 
meaning of, 102 

UNAUTHORISED SIGNATURE, 43, 262 
UNCLEARED EEPECTS— 240 

banker as bolder for value of, 274 
garnishee order does not attach, 247 
payment against, 246 

UNDERTAKING TO GIVE A CHARGE, 64 
UNDISCHARGED BANKRUPTS— 
as directors, 48 
obtaining credit, 48 
wife of, 48 

VACATION OF CHARGES, 61 
VOLUNTARY REGISTRATION, 163 el seq. 

WAGES— 

advances to pay, 76 
WIFE— 

employee, of, 288 
guarantor of husband, as, 83 
life policy for benefit of, 223 
party to joint aooount, as, 6 
property in name of, 147 
undischarged banlcrupt, of, 48 
WINDING-UP OF COMPANY— 
preference for wages, 76 

WITHDRAWAL OF NOTICE OF DEPOSIT, 182 
WOMAN— 

guarantee of, 83 
WRIT OF ELEGIT, 214 

WRITS AND ORDERS AFFECTING LAND, 131 ' 

YORKSHIRE REGISTRIES— 
registration, 140, 143, 161 
search, 141, 142 




